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Preface 


Everyone today agrees on the new prominent role religions have acquired in 
politics, law and economics, not to mention many other fields of public life. 
Nevertheless we still miss the necessary instruments to decipher and understand 
the causes and the effects of this re-enchantment of the world. 

This book aids in bridging this gap, collecting contributions of scholars from 
many different countries and offering an overview of relations between States 
and religions in different areas of the globe. It takes in account some of the major 
ongoing debates: from religious symbols to proselytism, from the tensions between 
freedom of expression and freedom of religion, up to the issues arising due to the 
growing presence of Islam in western countries. Without any pretence of being 
exhaustive, the volume seeks to indicate the focus of the current research, the 
direction of future research, as well as providing an insight into how this research 
is conducted in different countries. 

This multilateral approach is a must in contemporary legal research. 
Globalization requires a comparative analysis of national political and legal 
systems on a world wide scale, and thus requires the contribution of experts 
capable of exchanging and confronting experiences, views, proposals arisen in 
deeply different realities: to gather these voices is the intent that has inspired this 
book and has given it an international dimension that the discipline of Law and 
Religion usually lacks. 

But a book alone is not sufficient. It has to be born in a space where relations 
between politics, religion and law are constantly studied, interpreted and 
understood. In our case this space is provided by the International Consortium for 
Law and Religion Studies (ICLARS), the international network of scholars and 
experts working in the field of law and religion. They met in Milan from 22-24 
of January 2009 and this book is largely the outcome of their discussion about 
how law can balance the different needs of religious communities and States, 
while safeguarding fundamental human rights (more information on ICLARS is 
available at www.iclars.org). 

The editors believe that the combination of a book and a scholarly network will 
prove profitable and will encourage new researches, initiatives and experiments. 
Becoming a solid starting point for them and helping the scholars of Law and 
Religion to keep the pace with this ever changing world is the best destiny the 
editors can wish to this book. 

The editors would like to thank Dominic Byrne, who supervised the language 
editing of the whole manuscript. Furthermore we thank Fred Gedicks, Jeremy 


xviii Law and Religion in the 21st Century 


Gunn and James Upcher for precious advice given at various stages in the 
preparation of this collection. 

Finally, the editors are grateful to the Universita degli Studi di Milano, Comune 
di Milano, CARIPLO Foundation and the Centre of Judaica Goren-Goldstein for 
their support. The conference was also sponsored by the Universities of Florence, 
Milan (Catholic University), Perugia and Siena in the framework of the PRIN- 
2006 program of the Italian Ministry of Education. 
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Chapter 1 
A Perspective from the Sociology 
of Religion 


Grace Davie 


The first Conference of the International Consortium for Law and Religion Studies 
took place in Milan in January 2009. It coincided with the inauguration of Barack 
Obama as the 44th President of the United States. The coincidence was not planned, 
but nonetheless gave pause for thought — the more so given the historic nature of this 
particular event. This chapter takes the inauguration as its starting point, but uses this 
to ask deeper questions about the adequacy of social scientific analysis for the twenty- 
first century, interrogating in particular its capacities to deal with the increasing 
prominence of religion in the modern world order. In so doing it will provide a 
framework for the more focused chapters that follow, which deal specifically with the 
questions about law and religion that arise from this changing situation. 

The chapter starts by asking to what extent religion played a part in the election of 
Barack Obama. The answer is interesting and reflects both the realities themselves and 
the capacities of European commentators to grasp what was happening. These issues, 
however, provoke a second set of questions which penetrate more deeply: they ask to 
what extent the tools of social science which have emerged from the European case 
(i.e., from the philosophical principles elaborated in the European Enlightenment) are 
appropriate if we are to understand fully the religious situation not only in the United 
States, but in the rest of the world.! 


Did Religion Make a Difference in the 2008 Presidential Election? 


At one level the answer to this question is straightforward: of course religion 
made a difference. It always has in a nation in which well over 90 per cent of the 
population declare themselves to be believers, and over 40 per cent report that they 
attended a place of worship in the previous week (a figure that rises to 60 per cent 
if the period in question is extended to one month).’ If a would-be president does 


1 I have used the term ‘Europe/European’ without qualification. It is important to 
remember, however, that Europe itself is very varied — not least with respect to religion. In 
what follows, I am referring primarily to the opinions of West European elites. 

2 This is not the place for an extended discussion on the accuracy of these figures. 
Suffice it to say that these figures are relatively stable over a long period and have as much 
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not take these figures into account, he or she is unlikely to be elected — something 
that the Democrats learnt to their cost in both 2000 and 2004. At the same time, 
however, it is clear that the 2008 election was won, ultimately, on the capacity of 
the Democrat Barack Obama, rather than the Republican John McCain, to deal 
with the global economic crisis that became ever more dominant as the election 
approached. How then can we reconcile these points of view? 

The answer lies in the detail rather than in general statements. The following 
paragraphs set out the bare bones of this analysis drawing on data taken from 
exit polls on 4 November 2008 and found on the website of the Pew Forum on 
Religion and Public Life.* 

The argument can be summarized as follows. It is broadly speaking the case 
that in the recent history of the United States, it is the Republican Party that has 
both attracted and represented the religious voter. That was certainly true in 2000 
and 2004, and up to a point remained so in 2008 — but not entirely. The fact that 
sufficient numbers of religious individuals turned themselves into floating voters, 
notably in the swing states, is a key to the 2008 result. This was fully understood 
by Obama and his team, who worked hard to encourage this trend, but rather less 
so by most Europeans — a point taken up in the following section. 

Taking the data first, there are two ways of looking at the figures. The first is to 
compare the success of the 2008 presidential candidates in attracting the religious 
vote. In this respect, John McCain is the clear winner — a fact that becomes 
increasingly striking when the frequency of churchgoing is taken into account. 
The second way of working is to look at the same constituency and compare this 
with the position of the respective Republican and Democrat candidates from the 
2000 and 2004 elections. It is at this point that the relative success of Obama 
begins to become apparent. Both points are illustrated in Table 1.1 and Table 1.2. 
The Democratic gain amongst religious voters between 2004 and 2008 is not huge, 
but it is consistent and was sufficient to make a difference. Equally interesting, 
however, is the marked gain for the Democrats among the religiously non-affiliated 
— the picture should not be oversimplified. 

Even more important is the fact that the position varies considerably between 
states. Here it is worth concentrating in particular on the evangelical vote — in itself 
a substantial section (circa one-quarter) of the electorate. Using the data from the 
Evangelical Electoral Map compiled by Christianity Today,‘ it becomes abundantly 
clear that evangelicals behaved differently in the swing states of the Midwest 
compared with their coreligionists in the South. Specifically, in the Midwest, 


to do with the desire of Americans to demonstrate that they are a churchgoing nation as they 
do with actual behaviour. Good up-to-date statistics regarding the religious situation in the 
United States can be found on the website of the Pew Forum on Religion and Public Life. 
See www.pewtrusts.org/our_work_detail.aspx?id=568 (accessed 10 June 2009). 

3 See http://pewforum.org/docs/?DocID=367 (accessed 10 June 2009). 

4 See http://blog.christianitytoday.com/ctpolitics/2008/11/the_evangelical.html and 
www.spiritual-politics.org/2008/11/results_evangelicals.html (accessed 10 June 2009). 
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evangelicals tended to vote 3-1 for George Bush over John Kerry in 2004; in 2008, 
by contrast, they voted only 2-1 for John McCain over Barack Obama. Conversely, 
in the South, evangelicals voted 3-1 or better for Bush over Kerry in 2004, and — in 
many states — by an even greater margin for McCain over Obama in 2008. 


Table 1.1 Presidential vote by religious affiliation and race 


2000 2004 2008 Dem change 
Gore Bush Kerry Bush Obama Bush 2004-2008 
% % % % % % 


Total 48 48 48 51 53 46 +5 
Protestant/Other Christian 42 56 40 59 45 54 +5 
White Prot./Other Christian 35 63 32 67 34 65 +2 
Evangelical/Born Again n/a n/a 21 79 26 73 +5 
Non-evangelical n/a n/a 44 56 44 55 0 
Catholic 50 47 47 52 54 45 +7 
White Catholic 45 52 42 56 47 32 +4 
Jewish 79 19 74 25 78 21 +4 
Other faiths 62 28 74 23 73 22 -1 
Unaffiliated 6l 30 67 31 75 23 +8 


Notes: Throughout the report, ‘Protestant’ refers to people who describe themselves as 
‘Protestant’, ‘Mormon’ or ‘other Christian’ in exit polls. Figures may not add to 100, and 
nested figures may not add to the subtotal indicated due to rounding. 

Source: 2008, 2004 and 2000 national exit polls. 2008 data from MSNBC.com. 


Table 1.2 Presidential vote by worship attendance 


2000 2004 2008 Dem change 
Gore Bush Kerry Bush Obama McCain 2004-2008 
% % % % % % 

Total 48 48 48 51 53 46 +5 
Attend worship services 

Weekly or more 39 59 39 61 43 53 +4 
More than weekly 36 63 35 64 43 55 +8 
Once a week 40 57 41 58 43 55 +2 
Monthly/yearly 53 43 53 47 SI 42 +4 
Few times a month 51 46 49 50 53 46 +4 
Few times a year 54 42 54 45 59 39 F3 
Never 6l 32 62 36 67 30 +5 


Source: 2008, 2004 and 2000 national exit polls. 2008 data from MSNBC.com. 
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Particularly sharp is the contrast between Indiana and Oklahoma: in the former, for 
example, evangelicals favoured Bush by 77-22 in 2004 but McCain by only 66-41 
in 2008; in the latter, they voted 77-23 for Bush and 77-22 for McCain. Indeed in 
Indiana, at least half of the 21-point shift to the Democrats came from the shifting 
position of evangelicals. More generally with regard to this constituency, compared 
to Kerry in 2004 Obama gained 11 points in Ohio, 13 in Michigan, 11 in Iowa, 11 in 
South Dakota and 19 in Nebraska, but lost one point in Alabama, five in Mississippi, 
three in Kentucky, five in Tennessee, eight in Louisiana and five in Arkansas. In other 
words the overall swing of evangelicals to Barack Obama should not be exaggerated. 
It was however a decisive factor in some places, notably the swing states. 

American Catholics are equally interesting. They too moved towards the 
Democrats in 2008. Overall, Catholics supported Obama over McCain by a nine-point 
margin, reversing the position four years ago when Catholics favoured Bush over 
Kerry by five percentage points. It is important to note, however, that much of this 
shift can be accounted for by Latino rather than white Catholics. That said, appreciable 
numbers of all Catholics shifted their vote from 2004 — responding, perhaps, to the 
cultural Catholicism of vice-presidential candidate Joe Biden. In this sense Biden’s 
firsthand experience of the economic difficulties of the rust belt may have counted 
for more than the ‘values’ questions, which in recent years have drawn Catholics, like 
most evangelicals, towards the Republican Party. The overwhelming importance of 
economic issues at the time of the election is clearly a factor in this respect. 

Steve Waldman’ asks how Obama achieved his goal of ‘closing the God 
gap’. His answer is two-fold. Firstly, Obama emphasized his personal faith (see 
below) and in so doing reclaimed the right to make connections between personal 
belief and public issues. Secondly he exploited the rise of what has been termed a 
‘religious left’ — i.e., seriously religious individuals and groups who are looking for 
a space other than the Republican Party to express their political views. The two 
dimensions came together in June 2006 when Barack Obama spoke to Jim Wallis’s 
‘Call to Renewal’ conference.® He argued that Democrats should indeed support 
the separation of Church and State, but they should also be more welcoming both 
to individual believers and to those who affirm a proper role for faith in the public 
sphere. There is a critique here, not only of the Republican right, but of the secular 
left, who — it is clear — had alienated a significant body of voters. It was almost 
certainly this that cost the Democrats the 2000 and 2004 elections. 

An interesting article in Prospect Magazine,’ published shortly before 
the election itself, notices these shifts and puts them into a broader context. It 


5 See http://blogs.wsj.com/capitaljournal/2008/11/05/how-obama-lured-millions-of- 
religious-voters/ (accessed 10 June 2009). 

6 See http://blog.beliefnet.com/stevenwaldman/2008/11/obamas-historic-call-to- 
renewa.html (accessed 10 June 2009). 

7 J. Crabtree, ‘Closing the God Gap’, in Prospect Magazine, 51, October 2008. For an 
online version, see www.prospect-magazine.co.uk/article_details.php?id=10370 (accessed 10 
June 2009). 
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recognizes not only that the evangelical constituency in the United States is 
growing in importance, but that it is changing in nature. Younger, more progressive 
evangelicals are questioning some inherited assumptions, gaining confidence in 
the public sphere, and are ready to do business with a Democratic candidate who 
recognizes their needs.’ Rick Warren, author of the hugely successful The Purpose 
Driven Life? and pastor of a mega-church (Saddleback) in Southern California 
exemplifies this trend perfectly. It was Warren moreover who staged the first 
public encounter between Barack Obama and John McCain — it took place at the 
Saddleback Civil Forum in August 2008. 


To What Extent Did Europeans Grasp What Was Happening? 


Prospect is published in London, but most Europeans began from a rather different 
position — they were concerned not so much with the detail as with the big picture. 
They noted that most religious voters supported McCain and drew the obvious 
conclusion — that ‘progressive’ Americans had other priorities. Europeans were 
also attracted by the more newsworthy aspects of the election. Regarding religion, 
there were several newsworthy issues: the notion that Barack Obama was a 
Muslim; the controversy engendered by the public statements of his former pastor 
in Chicago, Jeremiah Wright; and, most of all, the nomination of Sarah Palin as the 
running mate of John McCain. 

The first of these was not taken seriously by the European press, except to 
note with incredulity that between 10 and 12 per cent of the American population 
remained convinced that the aspiring president was a Muslim, despite repeated 
statements to the contrary. The second — the strained and eventually severed 
relationship between Barack Obama and Jeremiah Wright — was potentially 
more serious, but it rapidly became clear to the European commentators, 
as indeed to all supporters of Obama, that to pursue this issue to its logical 
conclusion was simply going to damage their preferred candidate at a time 
when the Democratic nomination was still uncertain. It was more important 
to affirm the politically astute way in which Obama extricated himself from 
a difficult situation, whilst at the same time recognizing the damage done by 
Jeremiah Wright’s inflammatory sermons. 

The third question, however, ran and ran, for entirely understandable reasons 
— here was a stick to beat not only Sarah Palin herself, but McCain as well, who 
was, it became increasingly clear, guilty of a bad error of judgement. In the short 


8 The broader sociological literature on American evangelicals echoes this point. See, 
for example, C. Smith, American Evangelicalism: Embattled and Thriving, Chicago, 1998; 
G. Smith, Christian America? What Evangelicals Really Want, Berkeley, 2000; and M. 
Linsday, Faith in the Halls of Power: How Evangelicals Joined the American Elite, New 
York, 2008. 

9 R. Warren, The Purpose Driven Life, Grand Rapids, 2002. 


6 Law and Religion in the 21st Century 


term, however, the nomination of Palin as McCain’s running mate did what it 
was supposed to do: it enthused the evangelical constituency who had not 
previously been enamoured of McCain as the Republican candidate. Following 
the declaration of her candidature, poll-ratings increased, fundraising improved 
and James Dobson, the influential head of ‘Focus on the Family’,'° declared his 
support for McCain — reversing an earlier decision. But in the long term, Palin 
became a liability — so much so that she was turned increasingly into a scapegoat, 
someone to blame for the failure. 

In terms of democratic politics, a more general and to my mind very 
encouraging point is worth noting before going further. Palin’s nomination is in 
many ways symptomatic of one of the most interesting things about the 2008 
election as a whole. At no stage in the entire process, from the selection of 
the candidates onwards, was it possible to predict the final outcome. Very few 
commentators, for example, would have put their money on Barack Obama as 
the Democratic candidate or John McCain as his Republican opponent. Equally 
unpredictable were the choices of running mates — the announcement of Sarah 
Palin’s nomination astonished the world. The ‘logic’ of Palin’s appointment in the 
summer of 2008, however, is clear enough: McCain’s intention was to reduce the 
gap between himself and the New Christian Right — a section of the electorate who 
were manifestly delighted at his choice. 

Europeans, conversely, were appalled — as indeed were many Americans. Why 
was this so? Was it Palin’s all too evident lack of experience which revealed itself 
in not one, but several regrettable statements and a worrying lack of competence? 
Or was it her association with the New Christian Right, more specifically with a 
Pentecostal Church in Alaska? And were these factors ever considered separately? 
In many cases, it was simply assumed that anyone with religious affiliations of 
this nature was bound to be incompetent — he or she would, necessarily, be an 
unsuitable candidate for the vice-presidential role. 

Two extended quotes from a well-informed, though controversial, European 
commentator,'' himself the author of a book on religion in the United States,’ 
capture this confusion perfectly. The opening paragraphs convey the distaste of 
most Europeans both for Sarah Palin herself and for the religious right; they also 
evoke the attitude of Palin’s supporters for their European detractors: 


Every word Europeans (and many Americans) hear about Sarah Palin chills their 
blood — none more so than her religious beliefs, or at least those of her pastors at 


10 Focus on the Family’s mission statement reads as follows: ‘To cooperate with the 
Holy Spirit in sharing the Gospel of Jesus Christ with as many people as possible by nurturing 
and defending the God-ordained institution of the family and promoting biblical truths 
worldwide’. See www.focusonthefamily.com/about_us.aspx (accessed 10 June 2009). 

11 S. Bates, ‘Sarah Palin Talks the God Talk’, 10 September 2008. See www.guardian. 
co.uk/commentisfree/2008/sep/10/uselections2008.sarahpalin! (accessed 10 June 2009). 

12 S. Bates, Gods Own Country: Religion and Politics in the US, London, 2008. 
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the Wasilla Assembly of God Church, or the Juneau Christian Centre. But even 
as it does so, the social conservatives of the American religious right flock ever 
more enthusiastically to her support. 


She’s saying all the right things for them, and what does it matter what effete, 
Islamo-friendly, panty-waisted, God-denying, anti-Christian, sopping wet liberal 
European surrender monkeys think? They don’t have a vote, so there. 


It is important to remember that these are stereotypes, not facts, but the mutual 
contempt is palpable and centres on the religious convictions of one group and 
the lack of them in the other. But as Bates explains, what Europeans consider to 
be extreme to the point of being ridiculous is commonplace in the United States 
—more so in some places than others, and among some sections of the population 
rather than others — but, overall, an essential ingredient in the complex mix that 
makes up religion in modern America. 

The final sentences of Bates’s piece, however, are even more provoking in 
that they link Palin’s nomination to the exponential growth of Pentecostalism 
in the modern world — exposing the possibility that it is Europeans, rather than 
Americans, who might be out of step in global terms: 


The key will be whether, in the unlikely event of Palin having any say in foreign 
policy in a McCain administration, she would wish to base her attitude and the 
administration’s policy toward Israel and Palestine on such a weird set of ideas. 
If she did, there are plenty of Pentecostalists in the US and across the third 
world — Pentecostalism being arguably the fastest-growing religious movement 
in the world and now the second-largest Christian denomination with 500m 
followers — who would find her beliefs perfectly unexceptionable. 


In that sense, the raucous religious right in the US is correct to jeer that it is 
Europe that is out of step in deriding fundamentalism, rather than the likes of 
Sarah Palin. 


Once again it is important to read these paragraphs carefully. The portrayal of 
Pentecostalism is a caricature and the numbers are exaggerated. The ‘weirdness’ 
of Pentecostal views lies as much in the eye of the beholder as it does in the 
growing body of data concerning Pentecostalism as a global movement, which is 
much more nuanced. The essential point is clear, however: it is — increasingly — the 
secular assumptions of West Europeans that are ‘exceptional’ in the modern world, 
not those of the seriously religious who remain the norm in global terms. 

As it turned out, Bates’s scenario was never put to the test. Indeed we can only 
speculate at this stage, what might have happened in the 2008 US election had the 
global economic crisis not taken over as the dominant issue for most Americans 
—a fact that not only gave Barack Obama an increasingly clear advantage as the 
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election approached but allowed European pundits to declare, rightly or wrongly, 
that religion was simply not an issue. 

Why then were European analysts so keen to ‘change the subject’? The most 
obvious reason for ignoring the question of religion is that you do not expect 
it to be there as a significant electoral factor in a modern Western democracy. 
That, however, simply leads to the second point: why do Europeans have such 
expectations, or rather the lack of them? And what does this tell us about Europeans, 
quite apart from the American election itself? 

Rightly or wrongly, Europeans assume for the most part that elections are 
decided on economic rather than moral issues, bearing in mind that there are 
different interpretations of the word ‘moral’. Rejecting the ‘values’ issues that are 
dear to many Republicans (among which abortion remains paramount), Europeans 
are primarily concerned with the economy as such, and with questions such as 
welfare, healthcare, inclusion and exclusion (in which race and ethnicity are 
central), interest groups, the environment and so on. Many of these are of course 
‘moral’ questions in a broader sense, but we can leave this possibility to one side 
for the time being. 

No serious commentator would deny the importance of these issues to the 
understanding of what was happening in the United States in November 2008, and 
indeed since. It goes without saying that the election of the first black president 
of the United States in November 2008 was a truly momentous event for the 
entire world order, not only the United States itself. It is also worth pausing 
for a moment to consider the question of welfare — given its close association 
with religion in the United States, the absence of such a relationship in Europe, 
the very different views of Americans and Europeans regarding the underlying 
philosophies of welfare provision, and the significance of all these questions for 
Barack Obama himself. 

There is a certain amount of truth in the statement that the welfare state in 
Europe has replaced religion, but it is not the whole truth. A good deal of welfare 
in Europe, notably its more informal aspects, is still delivered by the Churches.” 
It is also the case that the welfare states of almost all European societies are less 
confident than they used to be about delivering a comprehensive service from the 
cradle to the grave — a situation compounded by the demographic changes taking 
place in all developed societies. Ageing populations absorb ever larger welfare 
budgets, meaning that a wider range of groups — including the Churches — are 
likely to become increasingly involved in the delivery of services alongside the 
State. All these things are made more difficult in times of economic hardship. 

The situation in Europe, however, is qualitatively different from that in the 
United States, in that significant sections of the American population regard even 


13 See, for example, the work on religion and welfare in Europe carried out by the 
Centre for the Study of Religion and Society at Uppsala University. Information about 
these projects and the publications emerging from them can be found at www.crs.uu.se/en/ 
node99 (accessed 10 June 2009). 
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the principle of State-funded welfare negatively. For these people, a comprehensive 
system of welfare delivered by the State impedes the economy rather than 
underpinning it. That said, debates regarding welfare reform are heated in the 
United States and include as a central, if controversial, component faith-based 
initiatives (FBIs) — that is the delivery of welfare by means of the myriad religious 
organizations that exist in every corner of the nation. The policy is contentious. 
Supporters of FBIs argue that formalizing these groups as the providers of welfare 
simply legitimates what they do all the time, often very effectively. Those who 
are opposed to this view are convinced that the State, or non-religious community 
organizations, are much better suited to the job.'* The real sticking point, however, 
is not so much the existence of FBIs themselves, as the fact that their hiring policies 
might be restricted to certain religious groups and/or that they might use public 
fund to proselytize — indirectly, if not directly. Both these things would seriously 
compromise the establishment clause of the First Amendment in that FBIs would 
be using money raised through taxes to fund religious activities. 

Obama’s position is revealing in this respect. Drawing very directly on his 
own experience in the Developing Communities Project on the south side of 
Chicago, he has chosen to continue what was originally a Bush initiative. He has 
renamed the White House Office of Faith-Based and Community Initiatives as 
the White House Office of Faith-Based and Neighborhood Partnerships, and has 
kept this as part of the Executive Office of the President. Obama’s familiarity 
with the situation in Chicago was clearly an important factor in this decision. His 
engagement with some of the most deprived communities of the city instilled in 
him an understanding of what can be achieved by faith-based organizations in 
neighbourhoods where living conditions are precarious, to put it mildly. It is these 
initiatives that he wishes to encourage. 

Quite apart from the organizational aspects of this work, Obama’s personal 
views on religion developed at this time, a story which he describes in detail in 
Chapter 6 of The Audacity of Hope.'° The moment of decision is captured in the 
following frequently quoted passage: 


It was because of these newfound understandings — that religious commitment 
did not require me to suspend critical thinking, disengage from the battle for 
economic and social justice, or otherwise retreat from the world that I knew and 
loved — that I was finally able to walk down the aisle of Trinity United Church of 
Christ one day and be baptized. It came about as a choice and not an epiphany; 
the questions I had did not magically disappear. But kneeling beneath that cross 


14 See the data collected by the Pew Forum on Religion and Public Life, http:// 
pewforum.org/social-welfare/ (accessed 10 June 2009). See also R. Cnaan, The Invisible 
Caring Hand: American Congregations and the Provision of Welfare, New York, 2002; and 
R. Cnaan, S. Boddie, C. McGrew and K. Kang, The Other Philadelphia Story: How Local 
Congregations Support Quality of Life in Urban America, Philadelphia, 2006. 

15 B.Obama, The Audacity of Hope, Edinburgh, 2006, p. 208. 
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on the South Side of Chicago, I felt God’s spirit beckoning me. I submitted 
myself to His will, and dedicated myself to discovering His truth. 


More importantly for this chapter, what follows is a well-worked out philosophy 
— or perhaps theology — of life which openly acknowledges the inspiration 
that Obama finds in his own faith and his conviction that religion is a positive 
ingredient in the search for a common good. Clearly he had no difficulty 
expressing these ideas in the course of his campaign — demonstrating, in fact, a 
considerably greater facility in this respect than John McCain. Interestingly this 
reverses once again the positions of the respective predecessors of each of these 
candidates: in 2004 John Kerry was much less at ease with religious language 
than George W. Bush, who emphatically made such language a hallmark of his 
campaigns and presidency. 

George Bush’s convictions in this respect became, of course, the butt of a great 
deal of European criticism. Such views were seen as an inappropriate inspiration 
for the leader of a modern democratic State. Such distaste found a new focus in 
the contempt expressed for Sarah Palin. Much more perplexing therefore for many 
Europeans is Barack Obama’s own position. It is probably fair to say that his 
religion is tolerated rather than embraced, a point of view shared in fact by the less 
religious constituencies in the United States — those, paradoxically, who normally 
vote Democrat. No wonder the average pundit is confused. 


Grasping the Implication for Social Science 


In the early part of Chapter 6 in The Audacity of Hope, Obama writes more 
generally about the religious situation in the United States. This is an interesting 
read for any sociologist of religion who has had to come to terms with the failure 
of the sub-discipline to predict accurately the place of religion in the United 
States, and more generally in the modern world order. Expectations (of decline) 
that were commonplace in the 1960s, in the United States as much as in Europe, 
have not come to pass. Equally acute are Obama’s own observations about the 
reasons for this ‘mistake’. They rest, among other things, on the inflated influence 
of the liberal elite who ‘failed to appreciate the continuing role that all manner of 
religious expression played in communities across the country’.'® Precisely this 
failure, moreover, encouraged what Obama calls a ‘religious entrepreneurship’, 
particularly amongst evangelicals, whose highly successful initiatives are not 
only independent of the dominant cultural institutions (they had to be), but are 
unparalleled elsewhere in the industrialized world. The United States, in this 
sense, emerges as an exceptional case. But is it? My answer is yes in terms of the 
modern West, but what is happening in the United States needs to be seen in a 
wider perspective. 


16 B. Obama, The Audacity of Hope, p. 200. 
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Before embarking on the big picture, however, it is important to grasp the 
political implications of this displacement from the centre of American life. As 
Obama rightly says, it was Jimmy Carter (a Democrat) who first had the courage 
to introduce evangelical language into the political discourse of the modern 
United States. It was, however, the Republican Party — no doubt for a complex 
mixture of motives — who saw the potential in the mass of evangelical voters 
who felt aggrieved and excluded from the system, a point which returns us to the 
analysis set out in the first section of this chapter. As we have seen, this is a story 
in which the Democrats in 2008 were playing ‘catch-up’. Catch-up, that is, from 
the presidential campaigns of 2000 and 2004 in which the Party constructed itself 
as self-consciously secular and — as a result — lost a significant proportion of the 
religious vote. Identifiable groups within this constituency (some Catholics and 
the more reflective evangelicals) returned in sufficient numbers to the Democrats 
and ensured Obama’s election. 

In short, both in personal and electoral terms Barack Obama has recognized 
what every social scientist needs to know: that there is no incompatibility between 
being seriously religious and fully modern. The ‘problem’, if such it is, lies in the 
eye of the beholder, not in the religious individuals or constituencies themselves. 

Europeans are particularly slow learners in this respect, a reluctance that can 
be explained first by the very different nature of their own religious situation, 
but also by the tendency to assume that their own — the European — model is the 
global prototype. In other words, what Europe does today in terms of its dealings 
with religion is what the rest of the world will do tomorrow. It is for this reason 
that Europeans display a mixture of bewilderment and contempt when it comes 
to the place of religion in the 2008 American election. Rather than engaging the 
detailed analyses that are required to grasp what was going on the minds of many 
Americans who were traditional (more often than not evangelical) Republican 
voters, but who wanted a change, they focus on personalities such as Sarah Palin, 
using her as a focus for derision rather than scrutiny. 

Underneath these attitudes lies something more serious: the persistent difficulty 
that many Europeans have in grasping the continuing significance of religion in the 
modern world order. The following paragraphs look in more detail at these questions, 
drawing in particular on a recent — somewhat provocative — publication by two 
senior journalists from The Economist.” The fact that both of them work for the most 
influential public affairs journal that currently exists is worth noting in itself. Equally 
striking is the uncompromising title of their new book: God is Back: How the Global 
Rise of Faith is Changing the World. The core argument is easily summarized. Not 
only is the religious situation in the United States markedly different from that in 
Europe, it is the American model that is likely to export itself to the rest of the 
world rather than the European one. The reasoning is simple: the freer the market in 
religious goods, the more space there is for successful entrepreneurship — precisely 


17 J. Micklethwait and A. Wooldridge, God is Back: How the Global Rise of Faith is 
Changing the World, London, 2009. 
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the point made by Obama himself. Conversely, the relatively restricted market 
in Europe, dominated by Europe’s State Churches, depresses rather encourages 
initiative. Herein lie the reasons for the relatively secularity of Europe. 

Is this simply a free-market solution from a free-market journal — in other 
words something that we might expect? The cynic might say yes. The cynic would 
also be correct in questioning the assumption that the United States is simply 
‘exporting’ a particular version of religion. The reality is much more complex 
than that.'* Much more positive, however, is the recognition by these authors of 
the growing impact — for good or ill — of religion in the modern world. Given 
the provenance of this book, this is more surprising. That said, Micklethwait and 
Wooldridge are by no means the first to do this. For a decade or so there have 
been a number of volumes drawing to our attention not only the presence of Islam 
in international politics, but the exponential growth of Christianity in the global 
South. Philip Jenkins’s The Next Christendom” is but one of these, albeit a book 
that has sold very widely, prompting an extensive discussion. Micklethwait and 
Wooldridge build on this literature, but draw new things to our attention. 

They start with a portrait of a house church in China, using this to illustrate 
the success of fissiparous Protestantism in a part of the world in which ideological 
atheism once reigned supreme — as indeed it still does officially. Paradoxically, one 
reason for the remarkable growth in this type of church lies in the restrictions on 
numbers enforced by the communist authorities. Unofficial religious gatherings 
are still discouraged. Any meeting exceeding a notional limit of 25 is, therefore, 
obliged to split and become two (three, four ...) groups — a situation reminiscent of 
the early Church. Here, moreover, are gatherings of strikingly modern people who 
‘believe that worshipping God is the go-ahead thing to do’.”° Statistical analyses 
of what is currently happening in China remain difficult given that much of the 
activity remains semi-underground, but even the more conservative estimates are 
arresting — the more so given that relatively modest proportions of the Chinese 
population turn into astonishingly large absolute numbers. Sixty-five million 
Protestants and 12 million Catholics constitute a force to be reckoned with, quite 
apart from the growing number of Muslims.! There are, it seems, more Christian 
believers in China than there are members of the Chinese Communist Party. 

Even more important, however, is Micklethwait’s and Wooldridge’s awareness 
that the underlying ‘battle’ concerning religion in the modern world lies only partly 


18 This is particularly true with reference to Pentecostalism which has indeed spread 
throughout the global South, but is not — definitely not — an American export. It is largely 
an indigenous movement. See in particular D. Martin, Pentecostalism: The World Their 
Parish, Oxford, 2001. 

19 P. Jenkins, The Next Christendom: The Coming of Global Christianity, New 
York, 2002. 

20 B. Obama, The Audacity of Hope, p. 9. 

21 J. Micklethwait and A. Wooldridge, God is Back, pp. 4-5. Recently released 
statistics from the 2007 Chinese Spiritual Life Survey (CSLS) indicate that these estimates, 
though frequently quoted, are too high. 
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in the empirical data themselves. Equally important are the ways in which such 
data are perceived — a question that reveals in turn two very different approaches 
to modernity. On the one hand are the Europeans, who marginalized religion from 
the public sphere from the time of the Enlightenment onwards and who remain 
perplexed by its recent manifestations. Americans, conversely, embraced religion 
as an integral part of their growing nation, and (like Obama) see no incompatibility 
in the notion of being fully modern and fully religious. The remaining chapters of 
God is Back work through this contrast, concentrating initially on the difference 
between Europe and the United States but then widening the perspective to 
embrace the rest of the world (or most of it). It is, moreover, American forms of 
religion rather than European ones that are thriving, given that pluralization (unlike 
secularization) is a necessary feature of modernity. It follows that only those forms 
of religion that can hold their own in a growing and truly global market are likely 
to succeed in the twenty-first century. 

The details of the very different case studies that follow, together with the 
controversies that surround these, go beyond the limits of this chapter, which 
must return to its dominant theme: the inability of most European commentators 
to take religion seriously whether in the American election or further afield. The 
implications of this myopia are serious — even more so if, as Micklethwait and 
Wooldridge suggest, the presence of religion as a powerful factor in modern as 
well as modernizing societies is set to continue for the foreseeable future. If this is 
the case, some radical rethinking needs to take place: in Europe, in social science, 
in the study of the law and in incipient organizations such as ICLARS. 

Europeans, first of all, must get over their assumption that their particular 
— and relatively secular — version of modernity is the only one, or (even more 
dangerously) a necessarily superior one. They must learn to accept that in many 
other parts of the world, modernization may well take place without concomitant 
doses of secularization. The connection is manifestly absent in the United States, 
which may well be closer to the global prototype than Europe itself. The second 
point follows from this. The economic and social sciences (including social- 
legal studies) emerged very largely from the European Enlightenment. At their 
core, therefore, is a markedly secular philosophy which is stubbornly persistent 
— despite the growing body of data that indicates that religion is present, pervasive 
and increasingly influential in the twenty-first century. 

The implications of these statements are immense if they are taken seriously. No 
longer is it possible to relegate religion to the past or to the edge of social-scientific 
analysis; it must return to the core. Hence the challenge: the economic and social 
sciences must acknowledge the place of religion both in the empirical realities of 
the modern world, and in the paradigms that are deployed to understand these. In 
short, social science itself, just as much as its subject matter, must respond to the 
exigencies of an increasingly religious global order. If social science fails in this 
endeavour, its disciplines will no longer be fit for purpose. 

ICLARS has made an encouraging start. Here is a newly formed international 
association of experts in law and religion, who acknowledge the continuing 
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importance of religion in different parts of the world. ICLARS is primarily 
concerned with one aspect of this in particular: the relations between States and 
religions, a field of study that requires constant attention. Such relationships can 
never be determined once and for all; they must be thought and rethought as 
situations alter and new pressures emerge. The comparative perspective is crucial. 
No longer can these issues be left simply to the specialist in one country or another, 
but must be considered from a global perspective. It was for this reason that the 
inaugural conference of ICLARS in Milan in January 2009 brought together legal 
scholars from many parts of the world to address these questions. A selection of 
the contributions from this very interesting meeting can be found in the following 
chapters. 


PART I 
Patterns of Law and Religion 


In the age of globalization what happens in one place has repercussions in real 
time in many other parts of the world. There is no longer a local space which is 
isolated from the others and so problems which were specific to one country or 
continent have taken on a broader dimension. The debate on the secularism of 
the State is an example of this transformation: it used to be a European debate 
— indeed a debate of some European countries only — and it became a subject of 
global interest. The theme of personal statutes based on religion seemed to have 
been limited to some Eastern countries which were viewed with a certain degree 
of condescension by the Western world: now this is under discussion throughout 
Europe and the Archbishop of Canterbury’s statements on the advisability of 
restoring space to the religious laws and courts within the British legal system are 
reported all over the world. 

At the same time these common themes vary in their content according to the 
local situations: the secular nature of the State is proclaimed as much in the French 
constitution as it is in that of India. However, while in the former its intention 
is to affirm that the State does not identify with any religion and so it does not 
recognize the law of any of them, in the latter the aim is to declare that the State 
recognizes a plurality of religions and therefore it does not identify with any of 
them. The notion of the secular State, which could be considered similar, has a 
different meaning in the two legal systems, thus performing two totally different 
functions. This shows that the global dimension and the local one can combine 
in unpredictable ways, concealing, under the use of the same legal categories, 
ancient differences which re-emerge as soon as we dig a little deeper. 

For this reason the book opens with a section that examines the relations 
between States and religions in the various areas of the world. It is not possible 
to give an account of each country, but, through examining some models, it 
is possible to draw a picture of the analogies and differences that characterize 
problems and solutions, debates and conclusions regarding the relationship 
between law and religion in Africa, Asia and the Americas. It is the first step 
towards understanding the dimension, which is both global and at the same time 
local, of the transformations in progress in society today. 
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Chapter 2 
State and Religion in South Africa: 
Open Issues and Recent Developments 


Lourens M. du Plessis 


Introduction 


Demographically, the religious affiliations of South Africa’s 79.02 per cent Black 
African, 8.91 per cent Coloured, 9.58 per cent White and 2.49 per cent Indian (or 
Asian) population look as follows:' Protestant 51.7 per cent (including Pentecostal 
and charismatic churches), African Independent Churches 23 per cent, Catholic 
7.1 per cent, Islam 1.5 per cent, Hindu 1.2 per cent, African traditional beliefs 
0.3 per cent, Judaism 0.2 per cent, no affiliation or affiliation not stated (the 
majority probably adhering to traditional, indigenous religions) 15 per cent. A 
considerable majority of the population indicates religious affiliations and most 
South Africans are Christians of some sort, spread over 34 groupings and several 
thousand denominations. The more than 4,000 African Independent Churches hold 
a majority position among the Christian denominations. This picture of decided 
religious diversity is not uniquely South African. Nor is the patent presence of 
minority religions, susceptible to ‘sidelining’ or ‘othering’ — if not marginalization 
— vis-a-vis mainstream religions. 

The South African law on state and religion is embodied in the Constitution 
of the Republic of South Africa, 1996, as prime source; in the common law 
knowable from (and developed through) case law; in legislation, and in 
administrative/policy directives. This chapter consists of a bird’s-eye view of 
constitutional and statutory provisions pertinent to the relationship between 
state and religion in South Africa, followed by a discussion of jurisprudence 
of the Constitutional Court dealing, first, with a religious rights claim to 
an apparently non-religious end and, second, with the predicaments and 
constitutional entitlements of unconventional (or ‘non-mainstream’) religious 
individuals and groups. This jurisprudence, concerning itself with the plight 
of ‘the religious Other’, as it were, and culminating in the court’s benchmark 
judgment in KwaZulu Natal and Others v. Pillay and Others? (‘Pillay’), fittingly 
manifests some of the most salient and distinctive features of the state-religion 
relationship in South Africa. 


1 Based on the 2001 Census. 
2 2008 (2) BCLR 99 (CC), 2008 (1) SA 474 (CC). 
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Constitutional Guarantees of Religious Rights 


Section 15(1) of the Constitution guarantees everyone’s ‘right to freedom of 
conscience, religion, thought, belief and opinion’ while section 9(1) guarantees 
everyone’s equality before and right to equal protection and benefit of the law. 
Section 9(3) proscribes unfair discrimination ‘against anyone’ on the grounds 
of, amongst others, religion, conscience and belief. This means that the right to 
‘equality’ in section 9(1) includes equality of religions and their adherents. 

The written constitutional text — and the Bill of Rights in particular — qualify, 
amplify and direct the basic section 15(1) and sections 9(1) and 9(3) entitlements 
to religious freedom and equality in various ways: 


1. 


Section 15(2) allows for the conduct of religious observances at state or 
state-aided institutions, provided that this takes place on an equitable basis,’ 
rules made by appropriate public authorities are followed* and attendance 
is free and voluntary.’ 

The right to establish and maintain, at own expense, independent educational 
institutions not discriminating on the basis of race, registered with the 
state and maintaining standards not inferior to those at comparable public 
educational institutions, is entrenched in section 29(3). This entitlement 
includes the establishment of religion-specific institutions. In state schools 
a national policy on religion in education’ makes non-denominational 
religion education part of the curriculum. Denominationally specific 
religious instruction and observances are also allowed in such schools, 
but not as part of the curriculum. A Bill of Responsibilities, drafted by 
a Forum of Religious Leaders, has furthermore been made available to 
schools for use in the compulsory Life Orientation Programme, and the 
Department of Education has approved a draft national school pledge for 
public comment.’ 

Section 15(3)(a) authorizes legislation recognizing marriages concluded 
under systems of religious personal or family law. In common law, Muslim 
and Hindu marriages were regarded as contra bonos mores and were not 
officially recognized, mainly because they are potentially polygynous.’ That 
the vast majority of such marriages are de facto monogamous has made no 
difference. Non-recognition of their marriages has had dire consequences 
for Hindu and Muslim wives who claim maintenance from their husbands 
themselves or from their estates, or from third parties who intentionally or 


oN NMN BW 


Section 15(2)(b). 

Section 15(2)(a). 

Section 15(2)(c). 

Published in Government Gazette 24459 GN 1307 of 12 September 2003. 
Available at: www.info.gov.za/speeches/2008/08021213451001.htm. 
Ismail v. Ismail 1983 (1) SA 1006 (A). 
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negligently have perpetrated the death of a breadwinner husband. To date 
no legislation has been adopted to provide for the recognition of religious 
marriages as envisaged in section 15(3)(a), but certain developments in the 
case law have had the effect of alleviating the plight of Muslim and Hindu 
women to some extent.’ Legislation is, however, still urgently needed in 
order to deal with the recognition of religious marriages thoroughly and 
systematically. 

4. Section 31(1) explicitly backs communal (or ‘group’) manifestations 
of religion!’ (and culture) stating that persons belonging to religious (or 
cultural) communities may not be denied the right to practice their religion 
(and enjoy their culture),'' and to form, join and maintain religious and 
cultural associations and other organs of civil society.’ 

5. Religious rights, like all other rights guaranteed in the Bill of Rights, 
are to be construed in context, permeated with the values articulated 
in, or implied by, the founding provisions (in Chapter | and especially 
sections 1 and 2) of the Constitution, section 7’s characterization — and 
statement of the main objectives — of the Bill of Rights, and the Preamble 
to the Constitution. Section 39(1) requires that any interpretation of the 
Bill of Rights promote the values that underlie an open and democratic 
society based on human dignity, equality and freedom, and also consider 
international law. Foreign law may be taken into consideration. According 
to section 39(2) legislation must be interpreted and the common and 
customary law developed in a manner that promotes the spirit, purport 
and objects of the Bill of Rights. 


Section 7(1) characterizes the Bill of Rights as a cornerstone of democracy in 
South Africa, enshrining the rights of all people in the country and affirming the 
democratic values of human dignity, equality and freedom. Section 7(2) then 
enjoins the state to ‘respect, protect, promote and fulfil the rights in the Bill 
of Rights’. 

All rights entrenched in the Bill of Rights are limitable pursuant to stipulations 
of a general limitation clause (section 36), requiring limitations to be (only) in 
terms of law of general application; reasonable and justifiable in an open and 
democratic society based on human dignity, equality and freedom; and compliant 


9 Cf.e.g., Ryland v. Edros 1997 (1) BCLR 77 (C); Amod v. Multilateral Motor Vehicle 
Accidents Fund 1999 (4) SA 1319 (SCA); Daniels v. Campbell NO and Others 2004 (7) 
BCLR 735 (CC), 2004 (5) SA 331 (CC); Govender v. Ragavayah NO and Others (Women 5 
Legal Centre Trust as amicus curiae) [2008] JOL 22653 (D). 

10 P. Farlam, ‘Freedom of Religion, Belief and Opinion’, in S. Woolman, T. Roux, J. 
Klaaren, A. Stein, M. Chaskalson and M. Bishop (eds) Constitutional Law of South Africa, 
2nd edn, Cape Town, Juta/Pretoria, 2008, pp. 41-1-41-5, 41-3. 

11 Section 31(1)(a). 

12 Section 31(1)(b). 
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with explicitly spelt out exigencies of proportionality.'* Section 36 does not, 
however, preclude the specific limitations of rights in the very sections entrenching 
them, or the suspension of rights during a duly declared state of emergency." 


Jurisprudence of the Constitutional Court Pertinent to the Constitutional 
Entitlements of ‘Religious Others’ 


S v. Lawrence; S v. Negal; S v. Solberg" (‘Solberg’) 


Ms Solberg, an employee at a chain store, was convicted of contravening section 
90(1) of the Liquor Act,'® which proscribes wine sales on Sundays. She challenged 
the constitutionality of section 90(1) contending that it infringed, amongst others, 
her right to freedom of religion.'’ Six justices of the Constitutional Court found 
that this challenge could not be upheld, but they were divided 4-2 on the reasons 
for this finding. Three justices thought that the challenge should be upheld, but 
agreed, on a significant issue of constitutional interpretation, with the deviating 
view of the minority of two judges in the group of six. (These three-plus-two 
judges will be referred to as ‘the five’, and the remaining judges who dismissed 
the appeal as ‘the four’.) 

Chaskalson P spoke on behalf of the four contending that Solberg’s challenge, 
based on the right to freedom of religion, required the court’s consideration as 
a matter of religious free exercise only and not of religious equality (and non- 
discrimination) as well.'® Taking his cue from a dictum in the Canadian case of 
R v. Big M Drug Mart Ltd 1985,'° Chaskalson P said the following about religious 
free exercise: 


The essence of the concept of freedom of religion is the right to entertain such 
religious beliefs as a person chooses, the right to declare religious beliefs openly 
and without fear of hindrance or reprisal, and the right to manifest religious 
belief by worship and practice or by teaching and dissemination. 


13 When limiting a right the following factors must be taken into account so as to 
comply with proportionality (section 36(1)(a)-(e)): ‘(a) the nature of the right; (b) the 
importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) 
the relation between the limitation and its purpose; and (e) less restrictive means to achieve 
the purpose’. 

14 Section 37(4). 

15 1997 (10) BCLR 1348 (CC), 1997 (4) SA 1176 (CC). 

16 27 of 1989. 

17 At the time entrenched in section 14(1) of the transitional Constitution (the 
precursor to section 15(1) of the present Constitution). 

18 Sv. Lawrence; S v. Negal; S v. Solberg 1997 (10) BCLR 1348 (CC), 1997 (4) SA 
1176 (CC) paras. 99-102. 

19 13 CRR 64 97. 
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He understood freedom of religion as primarily an individual’s right not to be 
coerced to do anything against her or his religious beliefs (or non-beliefs) — a 
right to be respected, in other words, and possibly protected, but hardly prone to 
promotion and fulfilment by the state.” 

O’Regan J, articulating the concerns of the five, held that the guarantee of 
a right to freedom of religion at any rate entails entitlement to an even-handed 
treatment of religions and their adherents. In her view section 90(1) unjustifiably 
encroached on the right to religious freedom. Sachs J and Mokgoro J agreed that 
there was such an encroachment, but thought that it constituted a constitutionally 
justifiable limitation to the right in question, and therefore did not cause section 
90(1) to be unconstitutional.”’ 

O’Regan J disagreed with the four’s contention that issues of religious 
equality were not up for consideration in Solberg, stating that the Constitution 
requires more from the legislature than that it refrain from coercion: ‘It requires 
in addition that the legislature refrain from favouring one religion over others. 
Fairness and even-handedness in relation to diverse religions is a necessary 
component of freedom of religion’. 

The court was unanimous on one issue of considerable significance, namely 
the absence, in the Constitution, of an ‘establishment clause’ erecting a wall of 
separation between church and state.” 


Christian Education SA v. Minister of Education™ (‘Christian Education’) 


An organization of concerned Christian parents challenged, in a High Court, the 
constitutionality of section 10 of the South African Schools Act,” which proscribes 
corporal punishment in any school, public or private/independent. According 
to the religious beliefs of the applicants, corporal punishment was a rudiment 
in the upbringing of their children and section 10 thus infringed their right to 
freedom of religion. The High Court turned down the application. On appeal to 
the Constitutional Court” Sachs J handed down a carefully reasoned judgment 
dismissing the appeal on the basis that section 10 imposes a constitutionally 
acceptable limitation?’ on parents’ free exercise of their religious beliefs. He 


20 To use the terminology of section 7(2) of the Constitution. 

21 Sv. Lawrence; S v. Negal; Sv. Solberg 1997 (10) BCLR 1348 (CC), 1997 (4) SA 
1176 (CC) paras. 165-79. 

22 Sv. Lawrence; S v. Negal; Sv. Solberg 1997 (10) BCLR 1348 (CC), 1997 (4) SA 
1176 (CC) para. 128. 

23 Sv. Lawrence; S v. Negal; Sv. Solberg 1997 (10) BCLR 1348 (CC), 1997 (4) SA 
1176 (CC) paras. 99-102. 

24 2000 (10) BCLR 1051 (CC), 2000 (4) SA 757 (CC). 

25 84 of 1996. 

26 Christian Education South Africa v. Minister of Education 2000 (10) BCLR 1051 
(CC), 2000 (4) SA 757 (CC). 

27 In terms of section 36 of the Constitution. 
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refrained, however, from expressing any view on whether it is a constitutionally 
allowable exercise of a religious belief if parents themselves administer corporal 
punishment to their own children. He also did not really address the question what 
schools (and teachers) should at any rate be permitted to do in a country where 
a modern-day constitution, entrenching fundamental rights in accordance with 
stringent standards of constitutional democracy, is in place. 

In a significant postscript to his judgment, Sachs J lamented the fact that there 
was no one before the court representing the interests of the children concerned.”* 
He thought that the children, many of them in their late teens and coming from a 
community with deep moral values and religious beliefs, would have been capable 
of articulate expression: ‘Although both the state and the parents were in a position 
to speak on their behalf, neither was able to speak in their name’. 

It would therefore have been advisable, he opined, to have appointed a curator 
ad litem to represent the interests of the children whose contribution would have 
‘enriched the dialogue’. Christian Education put limits on the free exercise of 
a religious belief, but is the one Constitutional Court judgment in which the 
significance of religious and related rights was stated most unequivocally 
nonetheless.” 


The Prince Saga” (‘Prince’) 


Gareth Prince, a Rastafarian and a consumer of cannabis for spiritual, medicinal, 
culinary and ceremonial purposes, successfully completed his legal studies to a 
point where, qualification-wise, he became eligible to be registered as a candidate 
attorney doing community service. He had twice been convicted of the statutory 
offence of possessing cannabis, however, and this raised doubts about his fitness 
and propriety to be so registered, especially in the light of his declared intention to 
continue using cannabis. The Law Society of the Cape of Good Hope refused him 
registration whereupon he unsuccessfully challenged the society’s decision in the 
Cape High Court.’ 

Prince appealed to the Supreme Court of Appeal.*? His appeal was dismissed 
and he then lodged an appeal with the Constitutional Court. A divided court 


28 Christian Education South Africa v. Minister of Education 2000 (10) BCLR 1051 
(CC), 2000 (4) SA 757 (CC) para. 53. 

29 Cf. e.g., Christian Education SA v. Minister of Education 2000 (10) BCLR 1051 
(CC), 2000 (4) SA 757 (CC) para. 36. 

30 Prince v. President of the Law Society, Cape of Good Hope 1998 (8) BCLR 976 
(C); Prince v. President, Cape Law Society 2000 (7) BCLR 823 (SCA), 2000 (3) SA 845 
(SCA); Prince v. President, Cape Law Society 2001 (2) BCLR 133 (CC) (hereafter ‘the 
interim Prince judgment’); Prince v. President, Cape Law Society 2002 (3) BCLR 231 
(CC), 2002 (2) SA 794 (CC) (hereafter ‘the final Prince judgment’). 

31 Prince v. President of the Law Society, Cape of Good Hope 1998 (8) BCLR 976 (C). 

32 Prince v. President, Cape Law Society 2000 (7) BCLR 823 (SCA), 2000 (3) SA 
845 (SCA). 
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eventually dismissed the appeal with a 5-4 majority,” but before doing so handed 
down a significant interim judgment™ in the course of which Ngcobo J intimated 
that neither the applicant nor the respondents had in the course of the litigious 
proceedings commencing in the Cape High Court adduced sufficient evidence for 
any court finally to decide the rather crucial controversies involved in the case. 
The case was then postponed in order to give both sides the opportunity to gather 
and adduce the missing evidence. This is something quite extraordinary for a final 
court of appeal to do, since parties are normally required to adduce all relevant 
evidence at the time when an action is brought in the court of first instance. Only in 
rare circumstances are litigants allowed to adduce additional evidence on appeal. 
The Constitutional Court thought that such circumstances indeed existed in the 
Prince case. As a vulnerable minority community, Rastafarians were entitled to 
the fullest possible opportunity to be heard. As Ngcobo J explained: 


[T]he appellant belongs to a minority group. The constitutional right asserted by 
the appellant goes beyond his own interest — it affects the Rastafari community. 
The Rastafari community is not a powerful one. It is a vulnerable group. It 
deserves the protection of the law precisely because it is a vulnerable minority. 
The very fact that Rastafari use cannabis exposes them to social stigmatisation ... 
Our Constitution recognises that minority groups may hold their own religious 
views and enjoins us to tolerate and protect such views ... [T]he state should, 
where it is reasonably possible, seek to avoid putting the believers to a choice 
between their faith and respect for the law.’ 


The Constitutional Court thus leaned over backwards to accommodate concerns 
ofa vulnerable, religious minority and its final judgment (going against Prince)’ 
did not necessarily undo its positive gestures of concern for Prince and his 
community. 

The ratio underlying the majority of the Constitutional Court’s final decision is 
that it is impossible for state agencies involved in enforcing the overall statutory 
prohibition on the use of cannabis, to make any form of allowance for the use of small 
quantities of the substance for religious purposes without actually compromising 
the justifiable objectives of the overall prohibition. The minority of the court did 
not dispute the legitimacy of criminalizing the possession and use of cannabis in 
general, but argued that it was feasible for the state agencies involved to craft and 
police conditions for Rastafarians’ limited use of cannabis for religious purposes. 


33 Prince v. President, Cape Law Society 2002 (3) BCLR 231 (CC), 2002 (2) SA 
794 (CC). 

34 Prince v. President, Cape Law Society 2001 (2) BCLR 133 (CC). 

35 Prince v. President, Cape Law Society 2000 (7) BCLR 823 (SCA), 2000 (3) SA 
845 (SCA); Prince v. President, Cape Law Society 2001 (2) BCLR 133 (CC) para. 26. 

36 Prince v. President, Cape Law Society 2002 (3) BCLR 231 (CC), 2002 (2) SA 
794 (CC). 
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MEC for Education: KwaZulu Natal and Others v. Pillay and Others” (‘Pillay’) 


As one of South Africa’s 2.49 per cent Indians and 1.2 per cent Hindus, Sunali 
Pillay, a female teenager at the time when events resulting in the litigation with 
her school were brought to a head, is (and was at the time) a likely candidate 
for religious and cultural ‘othering’. However, as a learner at Durban Girls’ High 
School, one of the best schools in the country, she is also one of an exquisite 
minority of South African learners particularly privileged to have enjoyed an 
excellent secondary school education. 

Sunali’s school prides itself on an exemplary Code of Conduct, duly adopted by 
its governing body in consultation with learners, parents and educators. A learner’s 
parents are required to sign an undertaking to ensure that their child will comply 
with the Code, in terms of which wearing a school uniform is non-negotiable. The 
only jewellery allowed with the school uniform are ‘[e]ar-rings, plain round studs/ 
sleepers ... ONE in each ear lobe at the same level’ and wristwatches in keeping 
with the uniform. Especially excluded is ‘any adornment/bristle which may be 
in any body piercing’. Strict enforcement of these ‘jewellery rules’ sparked the 
Pillays’ dispute with the school. 

Upon reaching physical maturity, and as a form of religious and cultural 
expression, Sunali had her nose pierced and a gold stud inserted. The school did 
not take kindly to this contravention of its jewellery stipulations, but gave Sunali 
permission to wear the stud until the piercing had healed, and then remove it or else 
face disciplinary proceedings in terms of the Code. Navaneethum Pillay, Sunali’s 
mother, was requested to write a letter to the school explaining why, as a form of 
religious and cultural expression, Sunali had to wear a nose stud. 

In her letter to the school Mrs Pillay explained that they came from a South 
Indian family and that they intended to maintain their cultural identity by 
upholding the traditions of the women before them. Insertion of the nose stud is 
part of a time-honoured family tradition. When a young woman reaches physical 
maturity her nose is pierced and a stud inserted indicating that she had become 
eligible for marriage. The practice is meant to honour daughters as responsible 
young adults. Sunali, Mrs Pillay claimed, wore the nose stud not for fashion 
purposes, but as part of a religious ritual and a longstanding family tradition, and 
therefore for cultural reasons too.’ 

The school management refused to grant Sunali an exemption to wear the 
nose stud. Mrs Pillay, complaining of discrimination, took the case to an equality 
court, which found in favour of the school. The Pillays successfully appealed to 
the Durban High Court, whereafter the school appealed to the Constitutional Court 
which then handed down the judgment presently under discussion, dismissing the 
school’s appeal. 


37 2008 (2) BCLR 99 (CC), 2008 (1) SA 474 (CC). 
38 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 8. 
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Langa CJ, writing for the majority of the court,” found, first, that the provisions 
of the school’s Code of Conduct combined with the governing board’s refusal to 
grant Sunali an exemption, resulted in discrimination against her. The problem 
with the Code was that it did not provide for any procedure to obtain exemption 
from the jewellery stipulations and excluded nose studs from its list of jewellery 
that may be worn with the school uniform. The Code thus compromised the 
sincere religious and cultural beliefs or practices of a learner like Sunali, but 
not those of other learners. This latter group constituted a comparator showing 
up the discrimination against Sunali and others in a similar position. The court 
emphasized that: 


the norm embodied by the Code is not neutral, but enforces mainstream and 
historically privileged forms of adornment, such as ear studs which also 
involve the piercing of a body part, at the expense of minority and historically 
excluded forms. Accordingly a burden is placed on learners who are unable to 
express themselves fully and must attend school in an environment that did not 
completely accept them.*° 


The court further pointed out that it did not really make a difference whether the 
discrimination was on religious or cultural grounds, especially since Sunali was part of 
a group defined by a combination of religion, language, geographical origin, ethnicity 
and artistic tradition.’ At the same time, however, religion and culture as grounds 
on which discrimination can take place should not be merged, because ‘religion is 
ordinarily concerned with personal faith and belief, while culture generally relates to 
traditions and beliefs developed by a community’. The two can nonetheless overlap, 
so that ‘while it is possible for a belief or practice to be purely religious or purely 
cultural, it is equally possible for it to be both religious and cultural’. 


39 The minority judgment of O’Regan J is wholly in agreement with the results of 
the majority judgment, but poses relevant questions about possible alternative routes to 
the same destination and she draws a sharper distinction between religion and culture and 
the constitutional rights pertaining to them than Langa CJ does — cf. 4 supra. Cf. MEC 
for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) BCLR 99 (CC), 
2008 (1) SA 474 (CC) paras. 143-6. For present purposes, however, this debate is not of 
pressing importance. 

40 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 44. See also I. Young, Justice and the Politics 
of Difference, Princeton, 1990, p.168: ‘Integration into the full life of the society should 
not have to imply assimilation to dominant norms and abandonment of group affiliation 
and culture. If the only alternative to the exclusion of some groups defined as Other by 
dominant ideologies is the assertion that they are the same as everybody else, then they will 
continue to be excluded because they are not the same’. 

41 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 50. 

42 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 47. 
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Sunali sincerely believed that wearing a nose stud was part of her religion and 
culture, but the evidence in the case showed that it was no mandatory tenet of 
either her religion or her culture. The court, however, thought that this in no way 
lessened the school’s discrimination against her: 


Freedom is one of the underlying values of our Bill of Rights and courts must 
interpret all rights to promote the underlying values of ‘human dignity, equality 
and freedom’. These values are not mutually exclusive but enhance and reinforce 
each other ... 


Anecessary element of freedom and of dignity of any individual is an ‘entitlement 
to respect for the unique set of ends that the individual pursues’. One of those 
ends is the voluntary religious and cultural practices in which we participate. That 
we choose voluntarily rather than through a feeling of obligation only enhances 
the significance of a practice to our autonomy, our identity and our dignity.** 


But then, of course, there is always the ‘slippery slope’ scenario or, worse, the 
“parade of horribles’ which may, in other cases, turn the tiny gold nose stud ‘[a]t 
the centre of the storm’ in the Pillay case, into an ornament as conspicuous as 
a nose ring — or a headscarf or a facial veil — or as dangerous as a kirpan, the 
metal dagger of religious and cultural significance worn by Sikh men. The court 
dismissed this line of argument and quelled the fears inducing it: 


Firstly, this judgment applies only to bona fide religious and cultural practices. It 
says little about other forms of expression. The possibility for abuse should not 
affect the rights of those who hold sincere beliefs. Secondly, if there are other 
learners who hitherto were afraid to express their religions or cultures and who 
will now be encouraged to do so, that is something to be celebrated, not feared. As 
a general rule, the more learners feel free to express their religions and cultures in 
school, the closer we will come to the society envisaged in the Constitution. The 
display of religion and culture in public is not a ‘parade of horribles’ but a pageant 
of diversity which will enrich our schools and in turn our country.** 


This dictum neatly captures how the Pillay case is about constitutional 
substantiation for the affirmation and celebration of identity, also and especially 
the identity of the Other, for this is what really liberates the self from fear for 
the unknown. 


43 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) paras. 63-4. 

44 Inthe words of Langa CJ MEC for Education: KwaZulu Natal and Others v. Pillay 
and Others 2008 (2) BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 1. 

45 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 107. 
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In a similar, earlier case,*° the Cape High Court adjudicated the issue of 
wearing Rastafarian dreadlocks and a cap to school, allegedly in contravention 
of the school’s Code of Conduct, very understandingly and even generously in 
favour of a learner claiming her right freely to express her religious beliefs. In 
this case the school’s Code of Conduct was enforced by its governing body in a 
draconian way. The Code graphically depicted a number of forbidden hairstyles, 
but did not say anything about dreadlocks and caps, and yet the governing body 
expelled the applicant for wearing dreadlocks and a cap, after finding her guilty 
of serious misconduct. This meant that she was treated as if she had committed a 
criminal offence! 


Assessing the Case Law — with Pillay as Benchmark 


The cases discussed will now be assessed in reverse, starting with Pillay, which 
was inspired by a jurisprudence of difference. By analogy with a ‘politics of 
difference’*’ such a jurisprudence affirms and, indeed, celebrates the Other beyond 
the confines of mere tolerance or even magnanimous recognition and acceptance. 
The court in Pillay in effect insisted on compliance with the injunction in section 
7(2) of the Constitution that the state must respect, protect and, on top of that, 
promote and fulfil the rights entrenched in the Bill of Rights.** As Iris Marion 
Young suggests, a politics (and jurisprudence) of difference have a distinctive 
grasp of ‘quality equality’: 


A goal of social justice ... is social equality. Equality refers not primarily 
to the distribution of social goods, though distributions are certainly entailed 
by social equality. It refers primarily to the full participation and inclusion 
of everyone in a society’s major institutions, and the socially supported 
substantive opportunity for all to develop and exercise their capacities and 
realize their choices. 


For Sunali Pillay distribution had determined access to a ‘privileged school 
context’, but full participation and unconstrained inclusion finally had to determine 
the meaningfulness of her ‘presence’ as beneficiary-Other in that context. To 
achieve such quality participation, memory ofa history of denied participation and 
decided exclusion of the Other is called for, as the following dictum from Langa 


46 Antonie v. Governing Body, Settlers High School, and Others 2002 (4) SA 738 (C). 

47 I. Young, Justice and the Politics of Difference. 

48 In the judgment itself only passing reference is made to section 7(2) and then not 
in a context where any of the main issues in the case is dealt with; cf. MEC for Education: 
KwaZulu Natal and Others v. Pillay and Others 2008 (2) BCLR 99 (CC), 2008 (1) SA 474 
(CC) para. 40 n.18. 

49 I. Young, Justice and the Politics of Difference, p. 173. 
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CJ’s judgment in Pillay, dealing with the protection of voluntary (as opposed to 
obligatory) religious practices,*° so aptly explains: 


The protection of voluntary as well as obligatory practices also conforms to the 
Constitution’s commitment to affirming diversity. It is a commitment that is totally 
in accord with this nation’s decisive break from its history of intolerance and 
exclusion. Differentiating between mandatory and voluntary practices does not 
celebrate or affirm diversity, it simply permits it. That falls short of our constitutional 
project which not only affirms diversity, but promotes and celebrates it. We cannot 
celebrate diversity by permitting it only when no other option remains.*! 


The Pillay judgment is not perfect in every way and some of the conceptual 
and strategic choices made by the court are debatable. O’Regan J, who in her 
minority judgment is wholly in agreement with the results of the majority 
judgment, posed questions about alternative routes to the destination where 
the majority arrived and she, for instance, drew a sharper distinction between 
religion and culture and the constitutional rights pertaining to them than Langa 
CJ in the majority judgment did.» 

Pillay is (to use a Dworkinian metaphor)” a chapter in a constitutional chain 
novel interrogating issues of identity and difference. It is therefore worthwhile to 
revisit the previously discussed pre-Pillay judgments — with Pillay as a benchmark 
— and with the wisdom of hindsight. 

In Solberg a traditionally disadvantaged religious Other was absent. Actually 
the claimant was very much an entrepreneurial (she-)wolf in religious sheep’s 
clothes, claiming protection of a religious right for essentially non-religious 
reasons. This certainly inhibited the development of what might have grown fully 
into a jurisprudence of difference centred on religious and related rights. 

A comparison of the adjudicative strategies in So/berg and Pillay, tangibly 
influenced by the litigious route for which the dominus litis in each case opted, 
gives pause for thought about reliance on equality in addition to (or perhaps 
even instead of) freedom, in litigation on the realization of religious and related 
entitlements. It will be remembered that in Solberg four of the nine judges thought 
that if a constitutional complainant in her or his pleadings contends that a law is 
unconstitutional because it infringes the right to freedom of religion, the court 
cannot test the constitutionality of the impugned legislation with reference to 
religious equality claims too. Five of the judges, however, thought that it would 


50 And elaborating on two previously cited dicta in MEC for Education: KwaZulu Natal 
and Others v. Pillay and Others 2008 (2) BCLR 99 (CC), 2008 (1) SA 474 (CC) paras. 63-4. 

51 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 65. 

52 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) paras. 143-6. 

53 R. Dworkin, Law 5 Empire, London, 1986, pp. 228-38. 
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have been competent for the court in casu to entertain questions relating to the 
even-handed (and therefore equal) treatment of people of different religious 
convictions and affiliations. For stare decisis purposes this was the majority — and 
therefore ‘(common) law-generating’ — position in the case, preferable at any rate 
to the minority position. First, the majority position makes for a systematic (or 
‘coherent’) reading of the constitutional provisions entrenching religious freedom™ 
and equality“ respectively, in the context of the Bill of Rights and of the Constitution 
as a whole. Second, it duly accounts for the effect of equality as a constitutional 
value® in determining the meaning of (the right to) religious freedom. 

Reliance on equality in Pillay resulted in a much more potent and far-reaching 
affirmation of the religious and related rights of the claimant than was the case 
in Solberg, where legislation was constitutionally challenged. Pillay was brought 
— and decided by three courts (of which two were specially designated equality 
courts) — as an equality complaint. Why then could it end up as such a powerful 
assertion of the claimant’s religious and cultural rights (and identity, one might 
add)? A comparator, called for when dealing with an equality complaint, facilitates 
the detection of otherness and of disparities usually involved in dealing with 
the matter complained of. This ‘discovery’, in its turn, shows up inarticulate 
preferences and biases underlying supposedly neutral norms, and interrogates the 
even-handedness of the effects of such norms. All these considerations were but 
marginally present in Solberg, but prominent in Pillay. However, although invoked 
as listed grounds for the prohibition of discrimination, ‘religion’ and ‘culture’ were 
not treated with exemplary definitional precision in Pillay. 

In Christian Education, which focused on freedom of religion as the substance 
of a constitutional right, conceptual accuracy was more the order of the day, 
and the judgment handed down by Sachs J has indeed become a landmark for 
definitional orientation in dealing with key concepts in the constitutional discourse 
on religious and related rights. Christian Education has become the milestone that 
Solberg could have been. The claimants in Christian Education were not ‘religious 
Others’ but were part of a mainstream Christianity privileged enough to sustain a 
system of independent schools. The Constitutional Court showed much genuine 
understanding for the religious entitlements of these claimants, affording them 
the consideration of articulate conceptual analysis — also in demarcating them and 
setting due limits to their exercise. 

The most visible ‘jurisprudence of difference’ moment in Christian Education 
was Sachs J’s obiter suggestion that the learners themselves should have had the 
opportunity to express their views. This judicial afterthought modestly challenged a 
deep-seated belief (and prejudice), namely that in really weighty matters concerning 
their upbringing and education, children should be seen and not heard. 


54 Section 14(1) of the transitional and section 15(1) of the 1996 Constitution. 

55 Section 8(2) of the transitional and section 9(3) of the 1996 Constitution. 

56 Sections 33(1)(a)(11) and 35(1) of the transitional and sections 1(a), 7(1), 36(1) and 
39(1)(a) of the 1996 Constitution. 
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The Constitutional Court’s insistence, in the interim Prince judgment, that 
Prince and the Rastafarian community should be afforded the fullest possible 
opportunity to be heard — precisely because they are ‘religious Others’ — signalled 
a resoluteness to ensure their quality participation and inclusion in public life. 
It could not prevent the eventual ‘othering’ of Prince as outcome of the saga, 
however. The court, in its final judgment, paid serious attention to the question of 
what the possible effects would be of allowing, as religious observance, conduct 
conventionally regarded as a threat to the good order in society. (Actually the 
court in Pillay had to deal with a similar question in relation to a more limited 
community, namely a school). By a narrow majority the Constitutional Court 
in Prince finally concluded that it could not hand down a judgment licensing 
such conduct — but in the process the court also failed to address Prince’s actual 
concern, namely his fitness and propriety to practice as an attorney. It was 
especially this oversight which ended in non-fulfilment of the consideration that 
the Constitutional Court so encouragingly afforded Prince (and his eccentric 
community of Others) in the interim judgment. 


Conclusion 


The Constitutional Court’s jurisprudence in relation to issues of identity and 
difference has increasingly been interrogating, with transformative rigour, 
‘mainstream’ preferences and prejudices regarding the organization of societal 
life, inspired by a desire to proceed beyond — and ‘not again’ to resurrect — all that 
used to contribute to and sustain marginalization of the Other. In this chapter it 
was shown how this has happened in cases dealing with the right to freedom of 
religion (and related rights). 

Minister of Home Affairs and Another v. Fourie and Another; Lesbian and 
Gay Equality Project and Others v. Minister of Home Affairs and Others” 
(‘Fourie’), the Constitutional Court judgment in which the statutory and common- 
law exclusion of same-sex life partnerships from the ambit of marriage’ was held 
to be unconstitutional, is another example of a Constitutional Court judgment, 
imbibed in a jurisprudence of difference, in which considerations of religious 
belief operated in the background, but were significantly present nonetheless. 
Commenting on religious objections to gay marriages, the court expressed the 
view that ‘[t]he hallmark of an open and democratic society is its capacity to 
accommodate and manage difference of intensely-held world views and life styles 
in a reasonable and fair manner’.** 


57 2006 (3) BCLR 355 (CC), 2006 (1) SA 524 (CC). 

58 Minister of Home Affairs and Another v. Fourie and Another; Lesbian and Gay 
Equality Project and Others v. Minister of Home Affairs and Others 2006 (3) BCLR 355 
(CC), 2006 (1) SA 524 (CC) para. 95. 
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There are important challenges involved in negotiating the shoals between 
the Scylla of strongly held religious beliefs and the Charybdis of affirming and 
celebrating an otherness whose marginalization has been justified — and may even 
have been called for — by those very beliefs. In a constitutional democracy this 
dilemma must be confronted head-on. 

In the wake of cases such as Fourie and Pillay rigorous debate has been taking 
place on public platforms about taboos formerly relegated to (and hidden away 
in) ‘the private sphere’. The bold assertions of the Constitutional Court on the 
affirmation and celebration of the Other challenge all religions with simultaneously 
lofty and magnanimous ideas about ‘doing unto Others’ to make themselves 
heard as well, for ‘our Constitution does not tolerate diversity as a necessary evil, 
but affirms it as one of the primary treasures of our nation’*’ and ‘neither the 
Equality Act® nor the Constitution require [sic] identical treatment. They require 
equal concern and equal respect.“ The relationship between state and religion is 
certainly on the South African agenda too — from various perspectives and often in 
an unconventional and unprecedented way. 


59 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 92. 

60 That is, the Promotion of Equality and Prevention of Unfair Discrimination Act 4 
of 2000. 

61 MEC for Education: KwaZulu Natal and Others v. Pillay and Others 2008 (2) 
BCLR 99 (CC), 2008 (1) SA 474 (CC) para. 103. 
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Chapter 3 
States and Religions in West Africa: 
Problems and Perspectives 


Fatou Kiné Camara 


Behind the debates over future policy is a debate over history — a debate over the 
causes of our current situation. The battle for the past will determine the battle for 
the present. So it’s crucial to get the history straight.' 


Geographically, West Africa is the westernmost region of the African continent. 
Geopolitically, the UN definition of Western Africa includes the following 16 
countries distributed over an area of approximately five million km? (the surface area 
of the 27 European Union member states comprises a total of 4.3 million km?): Benin, 
Burkina Faso, Côte d’Ivoire, Cape Verde, Ghana, Guinea, Guinea-Bissau, Liberia, 
Mali, Mauritania, Niger, Nigeria, Senegal, Sierra Leone, The Gambia, Togo. In two- 
thirds of these countries between 50 and 100 per cent of the population is Muslim: 
Mauritania (100 per cent),? Senegal (94 per cent),* Mali (90 per cent),* The Gambia 
(90 per cent),° Guinea (85 per cent),° Niger (85 per cent),’ Sierra Leone (60 per cent),® 


1 Joseph E. Stiglitz, ‘Capitalist Fools’, Vanity Fair, January 2009. 

2 Source: www.cia.gov/library/publications/the-world-factbook/geos/MR.html (last 
accessed 16 June 2009). 

3 Muslim 94 per cent, indigenous beliefs 1 per cent, Christian 5 per cent (mostly Roman 
Catholic). Source: www.cia.gov/library/publications/the-world-factbook/geos/SG.html (last 
accessed 1 March 2008). 

4 Muslim 90 per cent, indigenous beliefs 9 per cent, Christian 1 per cent. Source: http:// 
en.wikisource.org/wiki/CIA_World_Fact_Book, 2004/Mali (last accessed 16 June 2009). 

5 Muslim 90 per cent, Christian 8 per cent, indigenous beliefs 2 per cent. Source: 
www.cia.gov/library/publications/the-world-factbook/geos/GA.html (last accessed 16 
June 2009). 

6 Muslim 85 per cent, Christian 8 per cent, indigenous beliefs 7 per cent. Source: 
http://en.wikisource.org/wiki/CIA_World_Fact_Book, 2004/Guinea (last accessed 16 
June 2009). 

7 Muslim 80 per cent, other (includes indigenous beliefs and Christian) 20 per cent. 
Source: www.cia.gov/library/publications/the-world-factbook/geos/NG.html (last accessed 
16 June 2009). 

8 Muslim 60 per cent, indigenous beliefs 30 per cent, Christian 10 per cent. Source: 
http://en.wikisource.org/wiki/CIA_World_Fact_Book, 2004/Sierra_Leone (last accessed 
16 June 2009). 
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Burkina Faso (50 per cent),? Guinea Bissau (50 per cent),'° Nigeria (50 per cent)." 
In Côte d’ Ivoire, it is the foreign workers who are overwhelmingly Muslim.'? There 
is a large number of Christians in West Africa, but they form the majority of the 
population in only three West African countries: Cape Verde," Benin (42.8 per cent)"* 
and Ghana (68.8 per cent). Small communities in West Africa follow other world 
religions such as Baha’i, Jehovah’s Witnesses, Judaism, Buddhism and Hinduism. 
Indigenous African religions are followed by a large segment of the population in 
Togo (51 per cent),'® Liberia (40 per cent),'’ Burkina Faso (40 per cent)! and Guinea- 
Bissau (40 per cent).'? However, what the statistics do not reveal is the syncretism that 
is an integral part of African beliefs. In Africa, a Christian or a Muslim is not only a 


9 Muslim 50 per cent, indigenous beliefs 40 per cent, Christian (mainly Roman 
Catholic) 10 per cent. Source: www.cia.gov/library/publications/the-world-factbook/geos/ 
UV. html (last accessed 16 June 2009). 

10 Muslim 50 per cent, indigenous beliefs 40 per cent, Christian 10 per cent. Source: 
www.cia.gov/library/publications/the-world-factbook/geos/PU.html (last accessed 16 
June 2009). 

11 Muslim 50 per cent, Christian 40 per cent, indigenous beliefs 10 per cent. Source: 
www.cia.gov/library/publications/the-world-factbook/geos/NI.html (last accessed 16 
June 2009). 

12 Muslim 38.6 per cent, Christian 32.8 per cent, indigenous 11.9 per cent, none 16.7 
per cent (2008 estimate). Note: The majority of foreigners (migratory workers) are Muslim 
(70 per cent) and Christian (20 per cent). Source: www.cia.gov/library/publications/the- 
world-factbook/geos/IV.html (last accessed 16 June 2009). 

13 Roman Catholic (infused with indigenous beliefs); Protestant (mostly Church of 
the Nazarene). Source: http://en.wikisource.org/wiki/CIA_World_Fact_Book, 2004/Cape_ 
Verde (last accessed 16 June 2009). Percentages missing at the source. 

14 Christian 42.8 per cent (Catholic 27.1 per cent, Celestial 5 per cent, Methodist 3.2 
per cent, other Protestant 2.2 per cent, other 5.3 per cent), Muslim 24.4 per cent, Vodoun 
17.3 per cent, other 15.5 per cent (2002 census). Source: www.cia.gov/library/publications/ 
the-world-factbook/geos/BN.html (last accessed 16 June 2009). 

15 Christian 68.8 per cent (Pentecostal/Charismatic 24.1 per cent, Protestant 18.6 per 
cent, Catholic 15.1 per cent, other 11 per cent), Muslim 15.9 per cent, traditional 8.5 per 
cent, other 0.7 per cent, none 6.1 per cent (2000 census). Source: http://ciaworldfactbook. 
us/africa/ghana (last accessed 16 June 2009). 

16 Christian 29 per cent, Muslim 20 per cent, indigenous beliefs 51 per cent. Source: 
www.cia.gov/library/publications/the-world-factbook/geos/TO.html (last accessed 16 
June 2009). 

17 Indigenous beliefs 40 per cent, Christian 40 per cent, Muslim 20 per cent. Source: 
http://en.wikisource.org/wiki/CIA_World_Fact_Book, 2004/Liberia (last accessed 16 
June 2009). 

18 Muslim 50 per cent, indigenous beliefs 40 per cent, Christian (mainly Roman 
Catholic) 10 per cent. Source: www.cia.gov/library/publications/the-world-factbook/geos/ 
UV. html (last accessed 16 June 2009). 

19 Muslim 50 per cent, indigenous beliefs 40 per cent, Christian 10 per cent. Source: 
www.cia.gov/library/publications/the-world-factbook/geos/PU.html (last accessed 16 
June 2009). 


States and Religions in West Africa 35 


Christian or a Muslim; he/she is also a follower of the indigenous faith whether or not 
he/she admits it openly. Senegal’s first president, famed poet L.S. Senghor, who was 
a Catholic raised by missionaries, testified as to the continued existence of indigenous 
faith in both Christian and Muslim Senegalese men and women. Senghor wrote the 
following in the preface of a book by P. Alexandre, entitled Les Africains: 


As today a Moslem Head of State will consult the ‘sacred wood’, and offer in 
sacrifice an ox or a bull, I have seen a Christian woman, a practicing medical 
doctor, consult the sereer ‘Pangool’ (the snakes of the sacred wood). In truth, 
everywhere in Black Africa, the ‘revealed religions’ are rooted in the animism 


which still inspires poets and artists, I am well placed to know it and to say it.”° 


Indigenous faith still shapes the spiritual beliefs of the majority of African people. 
Religious tolerance is therefore the norm in Western Africa. Accordingly, 15 
of the 16 West African countries are secular states who recognize freedom of 
religion. Mauritania is the only Islamic republic in the area.” All the other West 
African states are members of the Economic Community of West African States 
(ECOWAS). Secularity and neutrality of the state in all matters relating to religion 
is listed among the constitutional principles shared by all member states in art. 1 of 
the ECOWAS Protocol on Democracy and Good Governance, 2001. The Protocol 
defines secularity as: 


freedom for each individual to practise, within the limits of existing laws, the 
religion of his/her choice everywhere on the national territory. The secularism 
shall extend to all parts of the State, but shall not deprive the State of the right 
to regulate, with due respect to human rights, the different religions practised on 
the national territory or to intervene when law and order break down as a result 
of any religious activity. 


The ECOWAS’s definition of secularity is consistent with the fundamental 
principle enshrined in art. 18 of the Universal Declaration of Human Rights: 


Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief, and freedom, either alone or in 


20 ‘Si aujourd’hui tel chef d’Etat musulman consulte le “bois sacré”, offre en 
sacrifice un boeuf ou un taureau, j’ai vu telle chrétienne, docteur en médecine et pratiquante, 
aller consulter les “Pangool” (les serpents du bois sacré) sereer. En vérité, partout en 
Afrique noire, les “religions révélées” sont enracinées dans |’animisme qui inspire encore 
aujourd’hui, poétes et artistes, je suis bien placé pour le savoir et le dire’. P. Alexandre, Les 
Africains, Paris, 1982, p. 6. 

21 The Constitutional Charter of 1985 declares Islam the state religion, the religion of 
its citizens (art. 5), shari’a the law of the land and that the President must be a Muslim (art. 
23). Freedom of religion is also constitutionally limited. 
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community with others and in public or private, to manifest his religion or belief 
in teaching, practice, worship and observance. 


This definition shows that secularism is not anti-religious or akin to an atheistic 
state (meaning, one officially opposed to all religious beliefs and practices). 
Secularism guarantees all citizens equal rights regardless of their beliefs, whether 
they are atheists, agnostics or believers. A secular state recognizes and protects 
freedom of conscience and freedom of religion of all. Secularism is also a tool 
for democracy, because it guarantees the free discussion of any rule and of any 
societal programme without invoking a divine entity, and its human interpreters, to 
arbitrate (put an end to) debates. Under these principles, government in a secular 
state cannot interfere with religious affairs unless ‘law and order break down as a 
result of any religious activity’ (ECOWAS Protocol, 2001); conversely, religious 
authorities cannot dictate state policies. However, for political or economic 
purposes, the principles of secularism are being put aside in some West African 
countries with a strong Muslim majority. In the north of Nigeria, 12 states have 
installed the shari’a. In Senegal, the Code de la Famille (Family Law) has a 
chapter entitled ‘Muslim Law of Inheritance’ (Droit musulman des successions) 
without any corresponding chapter on Christian inheritance law or Animist/ 
Fetishist” inheritance law. In Senegal, Mali and Niger, legal reforms promoting 
equal rights for women have been put aside because of pressures from Muslim 
associations. Thus the constitutional norm of secularism is under attack in West 
African countries. 

To give a ‘cultural legitimacy’ to their attacks on secularity, most advocates of 
the implementation of shari’a law on African soil present secularism as a Western 
principle foreign to Africans. This chapter will therefore focus on the relations 
between state and Islam with the aim, first, of proving the falsity of the statement 
about the foreign nature of secularity. The second objective of this chapter is to 
expose the origins of the calls for establishing Muslim states in West Africa. Each 
West African state has unique features; this chapter does not dwell upon them. 
That is because the purpose of the study is to offer an historical perspective of 
current problems in state and religion interactions, one that sees West Africa as a 
whole geographic and geopolitical area and not as cut up pieces of a giant puzzle, 
and to put forward the mechanics behind the noted impact of Muslim ideology 
in certain West African states. Hopefully this approach will bring to light issues 
that are often masked when one particular state is the focus. Although this chapter 
does not study the influence of Christian lobbying on African governments, it 
does not mean to imply in any way that such lobbying does not exist or does not 
have a significant impact on state laws and state governance. On the contrary, one 
hopes that the approach put forward in this chapter regarding the relations between 


22 Animist or Fetishist are the terms officially used to name the traditional faith in the 
Decree no. 25-91 of 23 February 1961, establishing the list of the customs applicable in the 
Republic of Senegal. 
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state and Islam can be applied to the study of relations between state and church. 
Both religions are imported ones; the first part of the chapter will show that the 
massive conversions to both religions have been helped, monitored and used 
by colonial authorities. The first section will also interrogate Africa’s history in 
order to establish that secularity, respect for all faiths and freedom of religion are 
indigenous to the African continent. This leads naturally to the second part of the 
chapter, which will address the following question: if one cannot impute religious 
intolerance to African culture or tradition, what are the sources of the current 
problems in states where secularism is threatened by the call for the implementation 
of shari’a law? The chapter also seeks to show that the case of Nigeria should 
not, because of its specificity, be viewed as an exception, but as a precedent 
to be heeded. 


Religious Diversity in West Africa: An Historical Perspective 


From the seventeenth century onwards, the influence of Islamic culture and its 
distribution centres in West Africa (e.g., Timbuktu) were in decline because of 
wars caused by the intensification of the transatlantic slave trade and invasions 
from North Africa. Concomitantly, warlords used Islam as a pretext for wars of 
conquest. None of these wars were to lead to the Islamization of the conquered 
territories. By the late nineteenth century, Islam in West Africa had penetrated only 
the royal courts and merchant elite; the masses remained attached to their ancestral 
faith and ancestral laws. The expansion of Islam and of the Islamic brotherhoods 
were to be a direct consequence of the colonial conquest. 


The Cohabitation of Islam and Indigenous African Laws from the Middle Ages to 
the Seventeenth Century 


After the Muslim conquest in the Middle East and North Africa during the seventh 
and eighth centuries, Islam spread into West Africa along the trans-Saharan 
trade routes. It was introduced into the royal courts by Berber merchants and 
Muslim scholars who gradually ingratiated themselves to their hosts. Members 
of the aristocracy and merchant elite converted to Islam, but the people in their 
overwhelming majority retained their indigenous African faith. Throughout the 
Middle Ages Islam remained the religion of rulers and traders, an Islam of chiefs 
and lords in the midst of a peasantry still committed to their ancestral religion.” 
Christianity, which was introduced into sub-Saharan Africa in the fifteenth century 
by European missionaries, does not prosper in West Africa until the time of the 
colonial conquest (1890). Until then, indigenous law remained the operating law 
throughout West Africa. Even in areas with high Muslim density, as in Niani, the 


23 J.C. Froelich, Les musulmans d’Afrique Noire, Lumière et Nations, Paris, 1962, 
pp. 18-19. 


38 Law and Religion in the 21st Century 


capital of the Empire of Mali, shari’a law was not applied. In its heyday in the 
thirteenth century, the Mali Empire covered most of West Africa. It included Guinea 
and Mali (the heart of the Empire), Senegal and the Gambia, a part of Mauritania, 
Côte d’Ivoire, Burkina Faso, Guinea Bissau and Sierra Leone. It extended west from 
the Atlantic coast to the Niger River bend in the east; from Timbuktu it extended 
south to the Hausa inland (in what is now North Nigeria). During his visit to that 
great West African Empire in the fourteenth century, the famous Moroccan traveller 
Ibn Battuta wrote about the fact that although the Mansa (emperor) and the people 
of the towns he stayed in were Muslims, shari’a law was totally disregarded. 

Ibn Battuta stayed in the capital of the Empire of Mali for eight months, from 
28 June 1352 to 27 February 1353. Secularity, or separation of religion and the law 
of the land, is clear in the description he gives of the place of Islam in the lives of 
the Muslim inhabitants of Walata. (Walata was situated in the south-eastern part 
of present day Mauritania, and it marked the northern boundary of the Empire of 
Mali). Battuta made the following statement: 


The condition of these people is astonishing, and its manners are odd. As for 
the men, they are by no means jealous of their wives; none of them is named 
after his father; but each one attaches its genealogy to his maternal uncle. The 
heritage is collected by the sons of the sister of the deceased, to the exclusion of 
the deceased’s own children. 


Right after he described rules that are entirely foreign to Muslim laws of inheritance 
and genealogy, he firmly states that these people with their strange customs are 
nonetheless Muslims who ‘make with exactitude the prayers prescribed by the 
religious law, study jurisprudence, theology, and learn the Qur’an by heart’. 
Furthermore, Battuta also marvels at the following fact: 


The women of Messoûfites do not show any feeling of prudishness in the 
presence of men and they do not veil their face; in spite of that, they do not fail 
to perform punctually their prayers.” 


What Battuta is actually describing is a clear case of secularity: the law of the land 
is totally distinct from the laws issued by the religion the people follow. Although 
they were Muslims, the people of that West African empire retained their ancestral 
way of life and their ancestral laws. From the Muslim religion they took the cult- 
related prescriptions, and discarded the Arabian Peninsula culture inspired norms. 
Battuta consequently marvels at the fact that women are neither segregated (they 
come and go freely without a veil) nor guarded from male companionship, as is the 
case in the Arab and Muslim culture he is familiar with. He is quick to condemn 
the following behaviour of local women: 


24 I. Battuta, Voyages, III. Inde, Extréme-Orient, Espagne et Soudan, Paris, 1997. 
25 I. Battuta, Voyages, pp. 403-4. 
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In this country, women have friends and comrades from among men who are not 
relatives. Men, for their part, have women friends they pick outside their families. 
Often an individual comes home to find his wife with her male companion, but 
he does not disapprove this conduct nor does he get angry over it.7° 


Invited to a meal at the home of a Muslim man in Walata, he relates the following 
anecdote to illustrate the ‘scandalous’ type of freedom enjoyed by married women: 


He (the host) was sitting on a carpet, while in the middle of the house there was a 
bed of rest, surmounted by a canopy, on which sat his wife, in conversation with 
a man seated at her side. I said to Abu Mohammed: ‘Who is this woman?’ — He 
answered ‘She’s my wife’ — ‘The individual who is with her, who is he?’ — ‘He’s 
her friend’ — ‘Are you happy with such a thing, you who lived in our countries, 
and who knows the precepts of the divine law?’ — ‘The society of women with 
men in this country, takes place in an appropriate manner, that is in a good and 
honourable spirit which does not inspire any ill suspicion. Our women, indeed, 
are not like those in your country’. I was surprised at his stupidity. I left his home 
never to return.” 


From the earliest days of Islam’s implementation in West Africa, African Muslims 
had made a clear dichotomy between Islamic rules of worship and Islamic social 
and legal rules. In 1998, the Mande Charter of Kurugan Fuga (constitution of the 
Malian Empire), which had been transmitted orally from 1236, was recorded at a 
meeting with traditionalists in Kankan (in the Republic of Mali). In art. 1 of the 
Charter it is stated that the society is divided into these following social classes: 
16 quiver carriers (the brotherhood of hunters), five classes of marabouts (Muslim 
leaders), four classes of nvamankalas (professionals in a particular craft organized in 
castes, that is, professional brotherhoods). Each of these groups had an activity and a 
specific role. While nyamankalas were returned to their secular role as the Crown’s 
historians and as lawmen and lawwomen (art. 2 of the Charter), art. 3 limited the 
role of Muslim leaders to the teaching of the Koran and the rules of worship. They 
had been afforded neither the power of interpreting the law of the land, nor the role 
of applying any shari’a law. This ancient African constitution actually made a clear 
separation between the spiritual and legal dimensions of Islam. 

The emperors of Mali were all Muslims, but religious freedom was the rule 
throughout the empire. Islam, however, did play a role in some imperial courts. In 
the empire of Ghana (third to eleventh century AD) the rulers were not Muslim, 
but members of the aristocracy were. This divisive factor led to the contestation of 
the legitimacy of the matrilineal system of transfer of political power.” In Mali, as 


26 I. Battuta, Voyages, p. 404. 

27 I. Battuta, Voyages, p. 405. 

28 S.M. Cissoko, Histoire de l’Afrique Occidentale — Moyen-age et temps modernes, 
Vile siècle-1850, Paris, 1966, p. 26. 
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well, Islamic law clashed with the indigenous law for the succession to the throne.” 
Islam also served to legitimize military coups, as was the case in the Songhai 
empire (fourteenth to sixteenth century AD). The Songhai kingdom began its rise 
as a great power during the reign of Sonni Ali Ber (1464-1492), an enlightened 
ruler who did not allow Muslim leaders to dictate the policy of the empire. They 
later had their revenge by helping the usurper Askia Muhamad (1493-1528) put 
a new dynasty on the throne of the Songhai empire, the Askia dynasty. The Askia 
rulers remained highly subservient to the power of Muslim religious leaders.” 
Still the indigenous African faith remained dominant. Even the Muslim Fulani 
Empire of Macina (1810-1861) was forced to adapt the rules of shari’a to the 
sociocultural realities of Africa. Hampate Ba reports a telling anecdote: 


It is told that an Ardo (a nobleman in the Peul community) one day found himself 
in the presence of a Peul woman who was about to receive a few whacks with a 
rope. He asked who had decided to mistreat a noble woman so. He was answered 
that it was according to Qur’an law. The Ardo pointed his spear towards the 
executioner and said: ‘if you raise your hand on this woman, I’ll send you to 
sleep at the village of the small flat-roofs’ (the cemetery). Then he ordered his 
men to deliver the convict and he declared to the Muslim clerics who were 
attending the scene: ‘Avoid from now on to cross my path and tell your Qur’an 
that I won’t obey him as long as it doesn’t give noble women the respect that is 


their due’.*! 


Ki-Zerbo asserts that in that Muslim theocracy it was forbidden to beat women. 
When women were condemned to be whipped, the punishment was performed 
not on their bodies but upon the roof of their homes. That everyone could witness 
it was considered shameful enough for the condemned woman.’ However, the 
introduction of Islam on the African continent influenced African customs and 
laws. The following account of the new laws established by the king of Kano 
(Nigeria) after his conversion to Islam is quite telling: 


According to the Chronicle of Kano (composed in 1890 on the basis of ancient 
sources and published by Palmer), in the second half of the fourteenth century, 
40 Wangara from Mali brought Islam to Kano and converted the sovereign 
(sarki), who built a mosque and made it mandatory to observe the five prayers, 
then drove the head of the pagans away telling him to go lead the blind. Towards 
1400, the sarki brought in helmets and chainmail armour. At the end of the 
fifteenth century, according to the Chronicle of Kano, sarki Muhammad Rimfa 
launched 12 basic reforms, among which were the confinement of women 


29 S.M. Cissoko, Histoire de l’ Afrique Occidentale, p. 68. 

30 S.M. Cissoko, Histoire de l’Afrique Occidentale, pp. 99-104. 

31 A.H. Ba and J. Daget, L'Empire Peul du Macina — 1818-1853, Abidjan, 1984, p. 48. 
32 J. Ki Zerbo, Histoire de l’Afrique Noire, Paris, Hatier, 1972, p. 140. 
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(Kulle), the appointment of eunuchs in state positions, the public celebration of 
the two major Muslim holidays, etc.” 


Islamic law was used to impose rules that did not exist under indigenous law, 
hence the need to drive away the holders of ‘pagan’ law. Nevertheless, pagan law 
was so much part of the African way of life that Muslim leaders had to accept it 
and make room for it. Thus syncretism became the main feature of Islam in sub- 
Saharan Africa. It is this very accommodating nature of Islam in black Africa** 
that was used as the basis for ‘jihads’ against ‘bad’ (tolerant) Muslim people and 
pagans alike. 


A Surge in ‘Jihad’ (Holy War) from the Seventeenth Century to the Late Nineteenth 
Century 


Between the seventeenth and late nineteenth centuries African states were wrecked 
as a direct consequence of the intensification of the transatlantic slave trade, causing 
Africa to sink deeper into political chaos. At the same time, the renowned centres 
of Islamic culture and knowledge fell into decline (for example, Timbuktu after 
the town is raided by the invading Moroccan army in 1591). Warlords looking to 
create theocratic Islamic empires through the sword emerged. 

In 1725, the Muslim scholar Karamoko Alfa Diallo sets up a theocratic 
Muslim state in Fouta Djallon (Guinea); in 1776, the ruling dynasty in Fouta-Toro 
(Senegal River valley) is overthrown by an army of Toucouleur Muslims led by 
Souleymane Baal in a movement called the tooroodo revolution. The revolution 
installs the almamiyat (Almamy is the title of the king of Fouta who had to be a 
Muslim scholar and a great marabout) and Islam is declared the state religion. In 
1802, Usman Dan Fodio founds the Fulani Empire of Sokoto (Northern Nigeria) 
and bases it on the precepts of Islam; following his example, in 1810 the Fulani 
Cheikhou Amadou extends his authority throughout the Macina, from Djenné to 
Timbuktu. The Toucouleur El Hadj Omar Tall spends formative years in Mecca 
and Medina (1827 to 1833), and upon his return home attacks Muslims who are 
too tolerant or ignorant, and also takes aim at the Quadri brotherhood.” In 1849 


33 Translated by the author of the article from the original text: ‘Selon la Chronique 
de Kano (composée en 1890 sur des sources anciennes et publiées par Palmer), dans la 
deuxième moitié du XIVe siècle, quarante Wangara du Mali vinrent apporter l’islam à Kano 
et convertirent le souverain (sarki) qui fit bâtir une mosquée et observer les cinq prières, 
puis chassa le chef des païens en lui disant d’aller commander les aveugles. Vers 1400, le 
sarki introduisit casques et cotes de mailles. A la fin du XVe siècle, d’après la Chronique 
de Kano, le sarki Muhammad Rimfa lance douze réformes de base dont la claustration des 
femmes (kulle) la désignation d’eunuques aux postes de l’Etat, la célébration publique des 
deux grandes fêtes musulmanes’. V. Monteil, L'Islam Noir, Paris, 1964, p. 78. 

34 J.C. Froelich, Les musulmans d’Afrique Noire, pp. 101-2. 

35 In Western Africa, until the mid-nineteenth century, most Islamic schools were set 
up and led by Qadri professors. The missionary work of this brotherhood was essentially 
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he proclaims holy war against the so-called pagan kingdoms, but does not spare 
the kingdoms led by ‘fake Muslims’. In 1861—1862 he conquers the Bambara 
kingdom of Segou and destroys the Muslim kingdom of Macina. He dies in 1864. 
In Guinea, Samory Toure (1830—1900) carves himself a Muslim empire of which 
he is the Almamy. At its height his empire stretches from Guinea to Burkina Faso 
through the north of Côte d’Ivoire. His attempts at forced conversions to Islam in 
the territories he conquers causes the ‘war of refusal’ in his own camp (1889). In 
his guerrilla war against the advancing French colonial troops he uses the strategy 
of scorched earth, leaving only ruins in his path. Betrayed, he is captured in 1898 
and dies in deportation in 1900. 

It is important to make note of the fact that if all these warlords were heroes 
among the Muslim population, they were not seen as such by the indigenous faith 
followers and peaceful Muslims who kept the memory of the wreckage, sorrows 
and deaths that was brought down upon peaceful African communities. It is also 
important to note that the Islamization of the masses did not come by way of these 
jihads; that feat was achieved by the colonial upheaval. 


The Collusion of State and Religious Authorities in West Africa: A Colonial Legacy 


‘Islam was the first beneficiary of colonialism, it progressed more in 50 years of 
European administration than it did in ten centuries of history’.** Indeed, it was not 
until the late nineteenth century that Islam really began to penetrate the masses. 
People who were uprooted, isolated and lost found that adhering to the Muslim 
community offered a sense of cohesion as well as mutual aid. Furthermore, 
with the authority of traditional leaders in tatters, the masses turned towards the 
heads of the Muslim brotherhoods for guidance and protection. Once the Muslim 
leaders had ensured the people’s acceptance of colonial rule, the French colonial 
administration treated the representatives of traditional Islam with great respect. 
Influential Muslim leaders went on long official tours throughout the territories 
under French authority. Everywhere they went they were welcomed by the French 
administration. Froelich exposes the agenda of the colonial authorities: 


We have deliberately favoured the heads of brotherhoods and organized tours 
of major marabouts requesting them, in exchange, to pacify the spirits, we have 
treated them with great honors, we have, at their request, built schools, madrasas 
and even mosques, we have brought Algerian teachers. Our employees could 
hardly miss the fact that we treated Muslims with respect. One can think that, 


peaceful and rested mostly on teaching by example, persuasion, teacher’s influence and 
education, thus remaining faithful to the ideal of love and tolerance of its founder. J.C. 
Froelich, Les musulmans d’Afrique Noire, p. 64. 

36 Original text: “Le premier bénéficiaire de la colonisation fut l’Islam qui progressa 
plus en cinquante ans d’administration européenne qu’en dix siècles d’histoire’. J.C. 
Froelich, Les musulmans d’Afrique Noire, p. 75. 


States and Religions in West Africa 43 


at that time many Africans embraced Islam to better demonstrate to the French 
their submissiveness or spirit of cooperation.’ 


Senegal is a valid example of the problems caused by this colonial policy of 
collusion between the state and religious brotherhoods. In Senegal, where the 
headquarters of AOF (Afrique Occidentale Française, West African territories 
under French authority) are situated, the French colonial authorities reached an 
agreement with Muslim brotherhood leaders who accepted their authority and 
preached submission to them. In exchange, the colonial authority prevented 
Catholic missions from locating in areas devolved to marabouts (Muslim leaders), 
thus limiting Catholic proselytism to the areas where the indigenous faith prevailed. 
The Caliphs (the heads of Muslim brotherhoods in Senegal) freely organized their 
brotherhoods and schools. They reigned supreme in their ‘territory’ (called holy 
land) with the blessing of state authorities, to whom, in exchange, they offered their 
support, using their influence on their followers to make them accept even the most 
unpopular policies. For instance, during the First World War, prominent Muslim 
leaders helped the colonial authorities recruit African soldiers.’ The assistance of 
marabouts also facilitated the levying of taxes and the implementation of sensitive 
projects such as the construction of the railway of Diourbel-Touba.*” 

This untoward alliance between the marabouts and the colonial authority also 
thrived on common economic interests. The colonial state gave Muslim leaders 
land to build mosques, establish daaras (schools of learning of the Koran) and grow 
peanuts. Peanuts were the main export crop, and their cultivation was encouraged, 
even required, to the detriment of food crops. Clearing whole forests to make 
land for peanut fields, marabouts farmers provided raw material for French soap 
factories and peanut oil plants, while keeping their followers toiling in the fields 
and away from armed resistance. The collaboration between religious power and 
colonial power also served to make (at least for the followers of the Caliphs) the 
colonial yoke more bearable. The Caliphs were very much involved in Senegalese 
politics, offering their support and that of their followers to Senegalese politicians 
in exchange for certain favours, for example, government subsidies for building 
mosques, jobs and trading licences for their faithful followers, and redress against 


37 J.C. Froelich, Les musulmans d’Afrique Noire, p. 85. 

38 S. Gellar, ‘Senegal: An African Nation Between Islam and the West’, in Profiles/ 
Nations of Contemporary Africa, Boulder and Hampshire, 1982, p. 13. 

39 Les Cahiers de l’alternance, Les religions au Sénégal, Fondation Konrad Adenauer, 
Centre d’Etudes des Sciences et Techniques de I’ Information, Dakar, December 2005, pp. 
97-9. 

40 At the time peanut production accounted for 70 per cent of exports. Information 
available at: www.rts.sn/RTS_Senegal_hist_colo.htm (last accessed 3 June 2009). A famed 
king of a Senegalese kingdom that resisted colonisation, the damel of Kajoor, Lat Dior, 
was killed fighting the French colonial army in opposition to the decision of the French 
authorities to build a railway from the coastal town of Dakar inland, to channel peanuts. Lat 
Dior was killed in 1886 and his kingdom annexed to the colonial territories in 1896. 
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abuses perpetuated by the colonial administration.*! Marabouts could also count 
on the support of colonial authorities in their disputes with the traditional owners 
of confiscated land. As stated by Gellar: 


Because of its interest in extending peanut production, the colonial administration 
granted many prominent Mouride and Tijani marabouts large tracts of land that 
became peanut estates and often supported the marabouts in their disputes with 
Fulbe herders, who were fighting to retain control over their traditional grazing 
lands that were being taken over by the peanut farmers.” 


The modus vivendi largely operated on the basis of the full autonomy of 
each power: the religious power was sovereign on its ‘holy land’,* resisting 
Westernization and enjoying the full freedom of preaching and organization of 
its ‘koranic schools’ (daara, madrasas). This win-win deal, or policy of mutual 
support based on the interests of all parties concerned, continued in the same 
manner after independence. 


State and Religion in West Africa: The Contemporary Problems 


Weakened by the two oil shocks, recurrent droughts, structural adjustments and 
a continual quest for political legitimacy, sub-Saharan African states have found 
themselves to be quite susceptible to the political manipulations of religious 
ideologies. West African states that seek to attract financial aid given as a form of 
‘Islamic solidarity’ conveniently forsake their obligations as secular states, thus 
leaving the door open to anti-secularism and anti women’s rights propaganda in 
the name of Islam. 


Forsaking Secular States’ Mandatory Neutrality Towards Religion in Favour of 
the Benefits of Religious Affiliation 


Financial assistance based on Islamic solidarity is commonly used by Islamic 
donors (state, organization or individual) to export their religious ideology. 
Boosted by the oil crisis of the 1970s, oil-rich countries with a religious agenda 
promoted economic cooperation linked to religious propaganda. This has led to a 


41 S. Gellar, Senegal: An African Nation Between Islam and the West, p. 13. 

42 S. Gellar, Senegal: An African Nation Between Islam and the West, p. 13. 

43 In 1996, the late Serigne Saliou Mbacké, Caliph of the Mourides (Senegalese 
Muslim brotherhood) ordered the closing of all elementary ‘French’ schools located on 
the ‘holy land of Touba’. In April 2009 when the Minister of Education decided to open 
them again he was met with the current Caliph’s opposition. Actually the so-called ‘French 
schools’ are Senegalese schools, they are called ‘French’ because all public schools teach in 
French, the official language of the country. 
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model of international cooperation where aid is no longer termed Arab, Pakistani 
or Iranian, but Islamic. In Iran, the constitution itself dictates such an agenda. The 
preamble of a constitution contains the principles and purposes of the government 
created by the constitution. It is appropriate, then, to note that the preamble of the 
constitution of the Islamic Republic of Iran proclaims the state’s mission to pursue 
the Islamic revolution in Iran as well as abroad (‘With due attention to the Islamic 
content of the Iranian Revolution, the Constitution provides the necessary basis 
for ensuring the continuation of the Revolution at home and abroad. In particular, 
in the development of international relations, the Constitution will strive with 
other Islamic and popular movements to prepare the way for the formation of 
a single world community (in accordance with the Koranic verse “This your 
community is a single community, and I am your Lord, so worship Me” [21:92]), 
and to assure the continuation of the struggle for the liberation of all deprived and 
oppressed peoples in the world’).“ Islamic expansionism is therefore an integral 
part of the foreign policy of that state. According to Mattes, in the Great Socialist 
People’s Libyan Arab Jamahiriya the post-revolution mass media emphasized at 
the outset that the new regime (which came to power in 1969) gave itself the task 
of ‘encouraging the spread of Islam in the world’, and it does so using Libyan 
based institutions who mix proselytising and financial assistance.* 

The link between aid and the promotion of Islam is again clear in the 
following article of the charter of the Organisation of the Islamic Conference 
(OIC) which states that the organization’s aim is to ‘strengthen intra-Islamic 
economic and trade cooperation in order to achieve economic integration leading 
to the establishment of an Islamic Common Market’ (art. 1.9 of the Charter).*° 
In the Charter it is stated that the member states of the OIC are determined ‘to 
endeavour to work for revitalizing Islam’s pioneering role in the world while 
ensuring sustainable development, progress and prosperity for the peoples of 
Member States’. This article indicates clearly that promotion of a religious 
ideology (‘revitalizing Islam’) and financial assistance (‘ensuring sustainable 
development’) go together. The strategy of basing financial assistance on the 
ideology of Islamic solidarity has met with success in West Africa, as all ECOWAS 
states but one (Liberia) have joined the Organisation of the Islamic Conference 
(OIC). One can rightly object that such a membership is not consistent with 


44 Preamble of the Constitution of the Islamic Republic of Iran. Available at: www. 
servat.unibe.ch/icl/ir00000_-html (last accessed 14 June 2009). 

45 H. Mattes, ‘La da’wa libyenne entre le Coran et le livre vert’, in Le radicalisme 
islamique au sud du Sahara, Paris, 1993, pp. 37-43. 

46 Charter of the Organisation of the Islamic Conference accessed on the OIC official 
website, : www.oic-oci.org/is1 1/english/Charter-en.pdf (last accessed 14 June 2009). 

47 Republic of Benin Member since 1983; Burkina-Faso (then Upper Volta) Member 
since 1974; Republic of Chad Member since 1969; Republic of Togo Member since 1997; 
Republic of Senegal Member since 1969; Republic of Sierra Leone Member since 
1972; Republic of The Gambia Member since 1974; Republic of Guinea Member 
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the neutrality towards religious interests and religious propaganda that secular 
states must observe as, under the Charter, among the organization’s aims are 
the following: ‘Safeguard and protect the common interests and support the 
legitimate causes of the Member States and coordinate and unify the efforts 
of the Member States in view of the challenges faced by the Islamic world in 
particular and the international community in general’ (art. 1.2); ‘Disseminate 
promote and preserve the Islamic teachings and values based on moderation and 
tolerance, promote Islamic culture and safeguard Islamic heritage’ (art. 1.11); 
‘Protect and defend the true image of Islam, to combat defamation of Islam and 
encourage dialogue among civilizations and religions’ (art. 1.12).** Senegal was 
even elected chair of the organization by the 11th Islamic summit conference 
held in Dakar (Senegal), 13—14 March 2008. With financial assistance being 
based on solidarity between ‘brothers in Islam’, it seems convenient for the 
ECOWAS states to forget about constitutional principles. Civil society is being 
made to embrace Islamic ideology with the same inducements of aid founded 
upon Islamic solidarity. 


Using Religion as a Convenient Tool for Political Mobilization 


Alio notes that, in Niger, the democratization process has brought into the public 
sphere Muslim and Christian associations as well as women’s rights NGOs, all 
seeking to impose their agenda of reforms onto the political class. He points out 
that these new societal forces distinguish themselves from those to which African 
states were used (mainly trade unions) in the way they pose new problems and 
demand ‘revolutionary’ solutions. Such is the case with Muslims demanding, if 
not an Islamic republic, at least the inclusion of Islam in the affairs of the state, and 
with Christians demanding recognition of their religion to face the power of the 
Muslims. As for women, they demand equal rights in family law and a significant 
place in the administrative and elected bodies.” 

In Niger, however, as in Mali and Senegal, religious associations so far have 
the upper hand over the women’s rights agenda, successfully stopping significant 
reforms. Sanankoua states that the government of Mali is committed not only to 
the rights of women but also to the achievement of gender equality in all spheres 
of public life. Yet, she admits that the government is struggling to adopt a family 


since 1969; Republic of Guinea-Bissau Member since 1974; Republic of Ivory Coast 
Member since 2001; Republic of Mali Member since 1969; Republic of Niger Member 
since 1969; Federal Republic of Nigeria Member since 1986. Information available at: 
www.oic-oci.org/member_states.asp (last accessed 14 June 2009). 

48 Charter of the Organisation of the Islamic Conference accessed on the OIC official 
website: www.oic-oci.org/is11/english/Charter-en.pdf (last accessed 14 June 2009). 

49 M. Alio, ‘L'islam et la femme dans l’espace public au Niger’, in Governing the 
African Public Sphere, CODESRIA General Assembly, 7-11, December 2008, Yaoundé, 
Cameroon. 
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code that has been in the works since 2002 because the president of the Republic, 
under pressure from Islamists, had to put the bill on standby.*° Moreover, many 
provisions of the law of marriage and guardianship do not give equal rights to 
men and women. They are, for that reason, contrary to the constitution and to the 
treaties and conventions signed and ratified by the state of Mali. However, the 
religious origin of these provisions is raised to prevent modification.*' The very 
same situation prevails in Senegal.” 

It has been noted that donor countries who export and spread Islamist 
ideology multiply the Islamic relief organizations and humanitarian assistance 
towards local populations while at the same time give massive funding for the 
construction of mosques (places of prayer but also forums for meetings, education, 
indoctrination and propaganda) and the establishment of Islamic associations 
run by people trained in their universities.” The Islamic University of Medina 
was founded in 1961. The charter of the university states that Muslims from all 
Islamic countries are invited to come to Medina to study (the real) Islam with 
wahhabi preachers and then return home to teach and guide according to the 
wahhabi ideology. To this end many scholarships are awarded, in particular to 
students from sub-Saharan Africa. Saudi Arabia is also the host country of the 
Muslim World League (MWL), an organization whose agenda is summarized in 
the following objectives: 


1. Advocating the application of the rules of the shari’a either by individuals, 
groups or states; 

2. Coordinating the efforts of Islamic preachers the world over; 

3. Developing methods of the propagation of Islam in accord with the dictate 
of the Qur’an and the Sunnah; 

4. Upgrading the productivity of the mass media, Islamic propagation, 
education and culture; 

5. Holding symposia, rehabilitation and refresher courses; 


50 B. Sanankoua, ‘Femmes, Islam et droit de la famille au Mali’, in L'Islam dans 
les sociétés de l’Afrique sub-saharienne, défis et réponses, Colloque international, Dakar, 
February 2008. 

51  Sanankoua, ‘Femmes, Islam et droit de la famille au Mali’. 

52 F.K. Camara, ‘Le Code de la Famille du Sénégal ou de l’utilisation de la religion 
comme alibi a la légalisation de l’inégalité de genre’, in Paris, Editions des Archives 
Contemporaines — AUF, 2007, Genre, inégalités et religion. Available at: www.refer.sn/ 
rds/article.php3?id_article=327; and F.K. Camara, ‘Women and the Law — A Critique of 
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53 R. Schulze, ‘La da’wa saoudienne en Afrique de l'Ouest’, in Le radicalisme 
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6. Setting up branch offices as well as Islamic centres to serve the purpose of 
Islam; 
7. Making the activities and construction of mosques more effective." 


Islamists in the Middle East and elsewhere have created within African states small 
but highly structured entities who have the financial means to make their voices 
heard and their message spread at all society levels. Due to the structural education 
crisis in West Africa which is fuelled by the inadequacy of an education system 
that still relies on the colonial model,* Koranic schools (daara, madrasas) have 
taken over the education of the masses, while the Western-style schools only train 
an elite.” This situation has led to the mobilization of a new intelligentsia mostly 
made up of intellectuals who have been trained in major universities of the Gulf. 
Thus Islam in Africa is no longer shaped by marabouts only; intellectuals trained 
abroad in Arabic stand up and face their Western-trained ‘rivals’.** 

It is hard for scholars and graduates trained in Arabic or in Arab-speaking 
universities to find a place in the administrative apparatus of West African states, 
because the Western language of the former colonial authority is the only official 
language in those states. Accordingly, states recruit mainly, if not exclusively, 
holders of diplomas in the Western official language. For this reason Arab-trained 
scholars and graduates are the most vocal critics of a state that does not give them 
the prominent administrative jobs to which they feel entitled. Islam being expressed 
in the Arabic language, it is convenient for them to use Islam as the vehicle of their 
discontent, attacking the secular state and defending Arabization as the only way 
they can be full-fledged citizens with the same rights and opportunities as the 
holders of degrees in the official Western language.°° 

As was the case in pre-colonial times when Islam was used as a way to 
legitimize political power that had been seized outside the regular, lawful way, 
Islam is again being used as a legitimizing tool by those who do not have the 
glorified place they feel they deserve in their own states. 

Because of the century-old understanding between state authorities and 
heads of Muslim brotherhoods, there is a power struggle for legitimacy within 
the Islamic movement. Islamists have denounced the moderate traditionalist 
Muslims and the heads of the Muslim brotherhoods who have a modus vivendi 
with the state authorities dating back from colonial times. The method is very 
much the same as the one used by jihadist El Hadj Omar Tall, who came back 
from Mecca and Medina where he had completed his training in Islamic studies to 


55 Available at: =www.muslimworldleague.org/mwlwbsite_eng/index.htm (last 
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denounce ‘lukewarm’ Muslims and wage war against them. Islamists have found 
fertile terrain in the population’s well tested lack of trust in state institutions which 
constantly fail to protect citizens who are not ‘well connected’. Consequently, 
citizenship has been put aside in favour of religious and/or ethnic affiliation. This 
situation makes it easy for Islamic movements within or parallel to the traditional 
brotherhoods to make their voices heard in the political field by championing good 
moral behaviour and using women as their primary target. 

Before the September 11 tragedy, religious fundamentalism was mostly 
criticized as a hindrance to women’s rights. During this time, only feminists and 
advocates of secularity denounced religious fundamentalism as a threat to societal 
freedom. These writings from DAWN (Development Alternatives with Women for 
a New Era) sound like an unheeded alarm: 


Fundamentalism is not an isolated Southern phenomenon but a global issue. 
Apart from its specific religious, cultural and political bases, certain features are 
common to fundamentalism across all world regions. It is always constructed 
around a notion of purity and impurity in which ‘the other’ is perceived as 
intrinsically evil and must be eliminated or ‘cleansed’. Fundamentalist discourse 
naturalizes the family, sexuality and gender relations and excludes women from 
the public sphere. Everywhere, fundamentalism uses women’s bodies as a 
battlefield in its struggle to appropriate state power. Fundamentalism is not a 
religious movement, but a political phenomenon with impacts at national and 
international levels. (Reproductive Health and Justice, International Women’s 
Conference for Cairo’94). 


Conclusions 


Building faith in the rule of law and in the indigenous African culture of 
freedom of religion are two of the tools that can be used to promote modern- 
day secularism in sub-Saharan Africa. Developing such tools is a challenge that 
can be met making full use of the ECOWAS Protocol on Democracy and Good 
Governance, 2001°' and of the ECOWAS Court of Justice.” Benin is a good 


60 S. Correa, Population and Reproductive Rights, Feminist Perspectives from the 
South, London, 1994, p. 3. 

61 Article 33 of the ECOWAS (Economic Community of West African States) 
Protocol on Democracy and Good Governance, 2001: ‘1. Member States recognise that 
the rule of law involves not only the promulgation of good laws that are in conformity 
with the provisions on human rights, but also a good judicial system, a good system of 
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62 On 14 September 2007, Hadijatou Mani Koraou filed a complaint against the 
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SP.1/01/05 of 19 January 2005. ECOWAS Court of Justice found the Republic of Niger 
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example of how judicial independence can defeat legal reforms that do not respect 
the constitutional principles of secularity and equal rights for all.° Popularizing 
research results on African indigenous human rights’ culture would also go a long 
way to defeat fundamentalism in sub-Saharan Africa. Westernization, combined 
with Islamization, has caused the negation of the existence of black African 
cultures. It is therefore important to rebuild West African peoples’ pride in their 
indigenous culture, a culture that promoted secularity and respect for human rights 
(as portrayed in the constitution of the Empire of Mali, which covered most of 
West Africa). In an interview, West African historian Djibril Tamsir Niane® was 
asked to answer the following question: ‘Is it safe to say that in the history of 
human thought, this document (The Charter of Kurukan Fuga) is as important as 
the French Revolution’s Declaration of the Rights of Man and of the Citizen?’ 

His answer could very well be the basis of a state-funded research 
programme: 


The charter states that: 


All human beings have the right to life and the preservation of their 
physical integrity ... 


Can one say anything more to guarantee an individual’s safety? The Charter of 
Mande expressed this very notion long before the 1789 Declaration of the Rights 
of Man and even before Great Britain’s 1297 Magna Carta.® Habeas corpus is 
the historic foundation of English civil liberties. It clearly states that: 


No freeman shall be taken, or imprisoned, or disseized, or outlawed, 
or exiled, or in any way harmed — nor will we go upon him or send 
upon him — save by the lawful judgment of his peers or by the law of 
the land. 


This pivotal idea that laid the groundwork for human rights was expressed in 
1236 in Kurukan, deep in the heart of Africa. 


Like all people, African people yearn for the freedom and safety from state 
oppression that goes with democracy and the rule of law. Although defenders 


guilty of not protecting the claimant against the practice of slavery in Niger, Dame Hadijatou 
Mani Koraou v. the Republic of Niger, 27 October 2008. 

63 The Constitutional Court, Decision DCC 02-144 of 23 December 2002, 
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of civil liberties still fail to fully consider women’s rights a cornerstone to the 
establishment of democracy, the constitution of the empire of Mali did not 
make such a mistake. In art. 16 it states: ‘The women, in addition to their daily 
occupations, must be associated to all our governments’. Women’s rights are thus 
enshrined in the Charter alongside the mandatory respect for everyone (art. 5: 
‘Everyone has a right to life and to the preservation of their physical integrity. 
Accordingly, any attempt to deprive a human being of life is punished with 
death’); leaders of both the Muslim (art. 3: ‘The five clans of marabouts are our 
teachers and our educators in Islam. Everyone has to hold them in respect and 
consideration’) and the Indigenous faiths (art. 13: ‘Never offend the Nyaras’);% 
women (art. 14: ‘Never offend women, our mothers’); mediators (art. 13); slaves 
(art. 20: ‘Do not mistreat slaves. We are the master of the slave but not of the bag 
he carries’); foreigners (art. 24: ‘Never do foreigners a wrong’); and enemies (art. 
41: ‘You can kill the enemy, but not humiliate him’). 

On African soil, the strength of religious fundamentalism is nourished by the 
marginalization of black African culture, the very culture that allowed Islam to 
peacefully take root in sub-Saharan Africa and settle alongside the law of the land” 
in the manner described by Ibn Battuta and conveyed by the Mande Charter. It is 
this legacy of confinement of an imperialist religion to its cultic dimension (for 
example, separation of state and church) that must be remembered and revived. 


66 The nyaras are, for indigenous law, lawmen and women, they are priests and 
priestesses as well as craftsmen and women; the category includes the ‘master of the 
words’, a group whose role was to memorize the genealogy of rulers as well as historical 
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67 The expression ‘The Law of the Land’ is borrowed from Christine Morris, who 
uses it to point out the organic structure of indigenous law. She describes it as a body 
where all things are connected: the physical and the spiritual life, individual rights and 
responsibilities towards the land and towards the community. ‘The Law of the Land 
speaks in poetic and subjective language, so as to reinforce that humans are interconnected 
with all of creation’, C. Morris, Constitutional Dreaming, shortened version published 
in C. Sampford and T. Round (eds) Beyond the Republic: Meeting Global Challenges to 
Constitutionalism, Sydney, 2000, p. 7. 


This page has been left blank intentionally 


Chapter 4 
Religious Communities and the State 
in Modern India 


Tahir Mahmood 


Introduction 


Asia, the largest continent on the globe, is home to nearly two-thirds of the 
world’s population. This is the continent that has given to the world almost all 
its diverse faith traditions — Christianity, Islam, Judaism, Zoroastrianism and the 
Baha’i faith were born in West Asia; Buddhism, Hinduism, Jainism and Sikhism 
in South Asia; and the Confucian, Tao and Shinto faiths in East Asia. In the total 
headcount of Asians in our times, by a cautious estimate Islam, Hinduism and 
Buddhism have 28 per cent, 24 per cent and 18 per cent shares respectively, 
while followers of all the other Asian religions, including Judeo-Christian and 
Sino-Japanese faiths, make up the remaining 30 per cent. Country-wise, as many 
as 26 of the Asian states are dominated by the Muslims,' eight of them by the 
Buddhists,’ two by the followers of Hinduism,’ and the remainder by those 
professing various other faiths. 

There is no uniform pattern of religion-state relations in Asia. In most Muslim- 
majority countries of Asia Islam, and in some Buddhist-majority countries 
Buddhism, enjoys the status of either state religion or an otherwise privileged faith 
tradition. On the other hand there are countries where state and religion have been 
legally kept apart. Situated amidst these heterogeneous surroundings is the great 
Indian Republic, the largest democracy in the world, which is by the description 
and dictates of its Constitution a secular state. India, however, does not subscribe to 
the Western stereotype of political secularism and has over the centuries developed 
its own peculiar concept of the secular nature of the state. There has always been 
a confluence of diverse spiritual springs and a conglomeration of various religious 
communities in India, to whose convictions and traditions the state cannot remain 
oblivious. This reality has always found itself well reflected in the nation’s laws 
and state practice; and this still holds true today. 


1 Afghanistan, Azerbaijan, Bahrain, Bangladesh, Brunei, Indonesia, Iran, Iraq, Jordan, 
Kazhakhstan, Kuwait, Kyrgyzstan, Lebanon, Malaysia, Maldives, Oman, Pakistan, Qatar, 
Saudi Arabia, Syria, Tajikistan, Turkey, Turkmenistan, UAE, Uzbekistan and Yemen. 

2 Bhutan, Cambodia, Japan, Laos, Myanmar, Sri Lanka, Thailand and Vietnam. 

3 India and Nepal. 
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General Constitutional Setting 
Pluralism and Secularism 


In recognition of the nation’s religio-cultural diversity the national Constitution 
of India, which entered into force in 1950, entitles every section of citizens in all 
regions of the country to preserve their religious and spiritual traditions and to 
conserve their distinct culture, language and script,* imposing at the same time 
on all citizens a fundamental duty ‘to value and preserve the rich heritage of our 
composite culture’.° These are the pivotal doctrines on which has been built, bit 
by bit, the edifice of constitutional provisions relating to religion in general and 
religious freedom and rights of the various religious communities. 

The Constitution does not recognize any of India’s different faith traditions as the 
state or otherwise privileged religion. It specifically describes and depicts the country 
as a secular state;° and yet there is no ‘wall of separation’ in India between the state 
and religion, and no place for the French doctrine of ‘laïcité’. Neither is religion 
banished from public life and state functions, nor the state precluded from playing 
any role in the matters of religion — only, all religions of the country are equal in the 
eyes of the state and all religious communities enjoy equal state patronage. This is 
the Indian concept of secularism; and it consistently finds expression in the policies 
and practice of all three organs of the state — legislature, executive and judiciary. 


Individual and Group Rights to Religious Freedom 


The Constitution of India ensures religious liberty to all individuals and all 
communities.’ ‘All persons’ have freedom of conscience and the rights to freely 
profess, practice and propagate religion, and ‘every religious denomination 
or any section thereof’? has the right to manage its own affairs in matters 
of religion; establish and maintain institutions for religious and charitable 
purposes; and own, acquire and administer all kinds of property.’ None of these 
individual and group rights relating to religion protected by the Constitution are, 
however, absolute — each can be regulated by the state in the interest of public 
order, morality and health as well as to accommodate any other provision of 


4 Constitution of India 1950, art. 25—6 and 29 (1). On the Constitution of India see 
C.J. Subhash, The Constitution of India — A Commemorative Edition on 50 Years of Indian 
Constitution, Delhi, 2000; V.N. Shukla, Constitution of India, Luknow, 1969. 

5 Constitution of India 1950, art. 51-A (f). 

6 Constitution of India 1950, Preamble (as amended in 1976). 

7 On the relations between state and religions in India see R. Baird (ed.), Religion and 
Law in Independent India, Delhi, 1993; R. Baird (ed.), Religion in Modern India, Delhi, 
1981; T. Mahmood, Amidst Gods and Lords — My Life with Votaries of Religion and Law, 
Delhi, 2008; T. Mahmood, Laws of India on Religion and Religious Affairs, Delhi, 2008. 

8 Constitution of India 1950, art. 25. 

9 Constitution of India 1950, art. 26. 
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the Constitution." It is further clarified that the constitutional protection of religious 
rights shall not preclude the state from making any law ‘regulating or restricting 
any economic, financial, political or other secular activity which may be associated 
with religious practice’.'' A balance is thus beautifully struck between people’s 
instinct to preserve their religious traditions and the state’s liability to introduce 
necessary socio-economic and political reforms. God and Caesar both thus find 
their rightful place under the constitutional and legal set-up of the country. 

All religious communities and each of their members individually and 
collectively enjoy the constitutional ban on collection of taxes by the state for the 
promotion of any chosen religion,” and on religious instruction in educational 
institutions wholly maintained out of state funds, while institutions aided or 
recognized by the state cannot compel any student to attend religious instruction 
or worship conducted under their aegis. These constitutional bans are absolute 
and cannot be relaxed by the state for any purpose. 


Religious Communities and the Law 


The Constitution of India does not list the religious communities in the country; 
nor is there in place any system for the formal registration of religious communities 
under any law. The Census Reports of India issued after every 10 years do contain 
checklists of all religious groups and provide statistical information on their 
population in various parts of the country. 


Demography and Statistics 


In the demographic structure of India as a whole, followers of the Hindu religion 
have an overwhelming 80 per cent share, and among the 35 constituents of the 
Union of India as many as 29 are dominated by the Hindu community." 

Muslims with their more than 14 per cent population and 150 million headcount 
are the second largest community of India. They constitute an overwhelming majority 
in the state of Jammu and Kashmir and in the Union Territory of Lakshadweep, 


10 Constitution of India 1950, art. 25-6, opening words. 

11 Constitution of India 1950, art. 25 (2) (a). 

12 Constitution of India 1950, art. 27. 

13 Constitution of India 1950, art. 28. 

14 The Union of India includes 28 full-fledged states: Andhra Pradesh, Arunachal 
Pradesh, Assam, Bihar, Chhatisgarh, Goa, Gujarat, Haryana, Himachal Pradesh, Jammu 
and Kashmir, Jharkhand, Karnataka, Kerala, Madhya Pradesh, Maharashtra, Manipur, 
Meghalaya, Mizoram, Nagaland, Orissa, Punjab, Rajasthan, Sikkim, Tamil Nadu, Tripura, 
Uttarakhand, Uttar Pradesh and West Bengal. There are also seven Union Territories: 
Andaman and Nicobar, Chandigarh, Dadra and Nagar Haveli, Daman and Diu, Delhi, 
Lakshadweep and Puducherry. Two of these — Delhi and Puducherry — are self-governing 
while the rest are centrally administered areas. 
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one-third of the local population in Assam, about one-quarter each in Kerala and 
West Bengal, and nearly one-fifth in the most populous state of Uttar Pradesh. 

The 23 million Christians of India have a 2.2 per cent share in the national 
population. They are, however, the dominant majority in three north-eastern states 
— Meghalaya, Mizoram and Nagaland — and their population is much higher than 
the national average in Andamans, Goa, Kerala and Manipur. 

The Sikhs are a dominant majority in the state of Punjab but are a minority 
everywhere else and their share of the national population is less than 2 per cent, 
while the Buddhists and the Jains have lesser populations and do not constitute 
a majority anywhere in the country. Besides, there are still smaller Jewish and 
Baha’i groups living in various parts of the country. 

A Union Government Notification issued under the National Commission 
for Minorities Act 1992 lists Muslims, Christians, Sikhs, Buddhists and Parsi 
Zoroastrians the ‘minorities’ for the purposes of that Act.!° Local counterparts of 
this law in some of the states also recognize Jains as a minority. '® 


Community-Specific Constitutional Provisions 


As regards the majority Hindu community, the Constitution contains a number 
of special provisions — the age-long concept of ‘untouchability’ of lower castes 
by the higher ones stands abolished and its practice is forbidden,” caste-based 
discrimination is prohibited,'® the holy cow is to be protected by the state," and 
management of certain sectarian Hindu temples in south India is to be regularly 
subsidized from the state exchequer.” 

Three religious minorities of India — Buddhists, Jains and Sikhs — are bracketed 
by the Constitution with the majority Hindu community for the purposes of the 
power it gives to the state to remove by law caste-based customary restrictions on 
entry into temples.*' This has led to the incorrect perception in certain circles that 
the Constitution treats these four communities as variations of the same religion; 
and demands have been made, by the Sikhs in particular, that the constitutional 
provision be amended to clarify the position. 

The custom of wearing the kirpan (a ceremonial sword) in religious and public 
places prevalent among the Sikhs is recognized by the Constitution as one of their 
fundamental rights.” Certain Sikh and Buddhist castes are included along with the 


15 Notification issued on 23 October 1993 under Section 2 (c) of the National 
Commission for Minorities Act 1992. The Commission has the duty to safeguard constitutional 
rights of the minorities in the country, and there are similar Commissions in several states. 

16 Bihar, Karnataka, Uttarakhand and Uttar Pradesh. 

17 Constitution of India 1950, art. 17. 

18 Constitution of India 1950, art. 15-16. 

19 Constitution of India 1950, art. 48. 

20 Constitution of India 1950, art. 290-A. 

21 Constitution of India 1950, art. 25, Explanation II. 

22 Constitution of India 1950, art. 25, Explanation I. 
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Hindus in the category of ‘Scheduled Castes’ for whose adequate representation in 
governance and educational and economic advancement the Constitution makes 
special provisions addressed to the state.” Initially the Scheduled Caste category 
was confined to the Hindu community but was opened up by later amendments to 
the Sikhs and Buddhists in 1956 and 1990 respectively.“ Though the caste system 
very much prevails also among the Muslims and the Christians of India, they have 
not succeeded in demanding inclusion of their lower castes in the privileged class 
of Scheduled Castes. 

The national Constitution neither mentions the Muslims by name nor makes 
any specific provision for them. The community is, of course, entitled to all the 
rights and benefits available for all the religious minorities equally under the 
Constitution and the law. 

The Constitution makes no special provision for the Christians either, but it 
does protect religious customs and practices of the predominantly Christian Mizo 
and Naga tribes,” and accords special protection to certain political rights of the 
tiny Anglo-Indian community.” 


Educational Rights of Minorities 


Each religious minority in the country has, under the Constitution, a fundamental 
right to establish and administer educational institutions of its choice, and the 
state is precluded from discriminating in any way against such institutions 
in giving financial aid.” Admission cannot, however, be denied in any such 
institution to any student on the basis of religion.” This right of the minorities 
has of late been diluted to a large extent by the process of judicial reasoning and 
a possible 50 per cent space has been created in minority institutions for students 
belonging to the majority community without making a reciprocal arrangement 
for the minority either in State-established or majority-owned institutions.” 

A statutory National Commission for Minority Educational Institutions was set 
up in 2004, empowered by its statute to help the minorities in the exercise of their 
educational rights under the Constitution.*” 


23 Constitution of India 1950, art. 15 (4), 16 (4-A), 46, 284, 330, 332, 335, 338. 

24 Constitution (Scheduled Castes) Order 1950, amended in 1956 and 1990. 

25 Constitution of India 1950, art. 37-A and 37-G. 

26 Constitution of India 1950, art. 331, 333, 336-7, 366 (2). 

27 Constitution of India 1950, art. 30. On religious minorities in India see T. 
Mahmood (ed.), Minorities and the State at the Indian Law, New Delhi, 1991; T. Mahmood 
(ed.), Politics of Minority Educational Institutions: Law and Reality in Subcontinent, Delhi, 
2007; T. Mahmood, Statute Law relating to Muslims in India: Constitutional and Islamic 
Perspectives, Delhi, 1995. 

28 Constitution of India 1950, art. 29 (2). 

29 St Stephen’s College v. University of Delhi of India (1992) 1 SCC 558. 

30 Established and regulated in its work by the Minority Educational Institutions 
Commission Act 2004. 
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Legislation and State Policy 
Change of Religion 


Although the Constitution recognizes individuals’ rights to propagate their 
religion, the policy of the state is to prevent by law forced or induced religious 
conversions. Laws to this effect have been enacted by a number of state 
legislatures.*! 

The first two laws enacted in this regard during 1965-1966 were challenged 
by the Christians on religious grounds before the Supreme Court of India, but the 
court ruled that the constitutional guarantee of the right to ‘propagate’ religion did 
not mean the right to convert others to one’s own religion.» 


Shrine and Pilgrimage Management 


As regards religious institutions and places of worship, Parliament has enacted 
two important laws of a penal nature applicable to all communities. One of 
these aims at preventing misuse of such institutions for political and militancy 
purposes,” the other prohibits conversion of a religious place belonging to a 
particular community into that of another.** The first was enacted in the aftermath 
of the so-called ‘Sikh insurgency’ in Punjab, the other to prevent recurrence of an 
incident like the one in which an ancient mosque in Ayodhya was destroyed in a 
communal frenzy. 

Two old federal laws continue to regulate the management of religious 
endowments of all communities,” while some state legislatures have enacted local 
laws to regulate building and construction activities for religious purposes.’ 

For the religious places of the majority Hindu community various state 
legislatures have enacted general regulatory laws,” as well as special laws for the 
management of prominent shrines.** 


31 Arunachal Pradesh, Chhatisgarh, Gujarat, Himachal Pradesh, Madhya Pradesh, 
Orissa and Rajasthan. 

32 Stanislaus v. State of Madhya Pradesh (1977) 2 SCR 611. 

33 Religious Places (Prevention of Misuse) Act 1988. 

34 Places of Worship (Special Provisions) Act 1991. 

35 Religious Endowments Act 1863 and Charitable and Religious Trusts Act 1920. 

36 Rajasthan, Madhya Pradesh, West Bengal and Punjab enacted such laws in 1954, 
1968, 1985 and 1997 respectively. 

37 Bihar Hindu Religious Trusts Act 1950, Orissa Hindu Religious Endowments 
Act 1951, Tamil Nadu Hindu Religious and Charitable Endowments Act 1959, Andhra 
Pradesh Charitable and Hindu Religious Institutions and Endowments Act 1997, 
Karnataka Hindu Religious Institutions and Endowments Act 1997. 

38 Statutes relating to Shri Jagannath Temple of Puri in Orissa (1954), Nathwara 
Temple of Rajasthan (1959), Sri Kashi Vishwanath Temple of Varanasi in Uttar Pradesh, 
and Mata Vaishno Devi Shrine in Jammu and Kashmir State in Jammu. 
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Some states have enacted penal laws to curb the ancient temple custom 
of devdasis (lifelong dedication of virgin girls to particular deities), while 
Parliament has outlawed the practice of sati (a widow’s immolation on her 
deceased husband’s funeral pyre at designated temples).*° 

The annual Hindu pilgrimage to Mansarovar in the hills of neighbouring 
Tibet is subsidized and managed by the Federal Ministry of External Affairs.*! 

Most of the Hindu temple-administration laws referred to above apply also 
to the Buddhist, Jain and Sikh shrines — some of them subject to certain special 
provisions included in them for one or another of these communities.” In some 
states there are in force separate laws governing the Sikh gurdwaras,* while the 
famous Buddhist temple in Gaya is governed by a special law.“ 

For the Muslim religious places too there are in force regulatory laws — both 
central“ and local.“ Haj, the great annual pilgrimage of the Muslims to Islam’s 
holy cities of Makkah and Madinah, is managed and subsidized by the state.“ 
There are separate ‘Haj Terminals’ at some major airports in India. 

For Christian religious institutions an old special registration law of 1880 
remains in force.** The statute book also contains an old nineteenth-century act 
regulating Kirk Sessions of the Church of Scotland.” 

The existence of a large number of statutory bodies like the Hindu Religious 
Endowment Boards, Gurdwara Committees, Buddhist and Jain Shrine Boards 
and Muslim Wakf Boards in the states and of a Central Wakf Council and 
a Haj Committee at the national level — all constituted and controlled by 
the state authorities — points to an official establishment for each of these 
religions. 


39 Karnataka Devdasis (Prohibition of Dedication) Act 1982 and the similar of 1988 
enacted by the state legislature in Andhra Pradesh. 

40 Commission of Sati (Prevention) Act 1987. 

41 Available at: www.meaindia.nic.in. 

42 The Bihar Hindu Religious Trusts Act 1950, for instance, contains some special 
provisions for the shrines belonging to the Jain communities. 

43 Punjab Sikh Gurdwara Act 1925, Nander Sikh Gurdwara Act 1956, Delhi Sikh 
Gurdwara Act 1971. 

44 Bodh Gaya Temple Act 1949. 

45 Wakf Act 1995 (applicable to all Muslim religious endowments) and Dargah 
Khwaja Sahab regulating management of the biggest Muslim shrine of India, the 
Dargah of Sheikh Moinuddin Chishti of Ajmer city in the state of Rajasthan. 

46 Wakf management statutes in force in the states of West Bengal (1935), Uttar 
Pradesh (1960), and Jammu and Kashmir (1978). 

47 The pilgrimage is managed by a national body set up under Parliamentary 
legislation known as the Haj Committee Act 2002. 

48 Religious Societies Registration Act 1880. 

49 Church of Scotland Kirk Sessions Act 1899. 
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Religious Holidays 


Anniversaries of the births of prominent religious figures revered by various 
communities are observed in India as public holidays — Lords Shiva, Ram, 
Krishna, Buddha and Mahavira, Guru Nanak Dev, Prophet Muhammad and 
Jesus Christ are all included in the list. In recent years there have been special 
state-level celebrations concerning Lord Mahavira and Guru Nanak, and 
on the occasion of the advent of the fifteenth century of Islam by the hijri 
calendar, while an international Eucharistic Congress was also once officially 
recognized. 

The Hindu festivals of Holi, Diwali and Dasehra and the two Eids of the 
Muslims are also public holidays throughout the country. So are the Muslim and 
Christian mourning days of Muharram and Good Friday. 


Regulating Family Relations 


The Constitution speaks of the desirability of evolving a uniform civil law for 
the country,*° but the community-specific personal law system remains in force 
although most of such laws have been codified and reformed. 

The members of all religious communities, of course, have the legal facility 
to individually opt out of their respective religious laws of marriage and 
divorce and adopt the civil marriage law which also facilitates inter-religious 
marriages.>! 

Family relations and succession matters among the Hindus, Buddhists, Jains 
and Sikhs are regulated by special laws enacted by Parliament.*? Under these 
laws conversion of a person to a religion whose followers are outside their ambit 
results in the loss of several civil rights.” 

There has been a state policy of ‘non-interference’ in the personal laws of 
the Muslim, Christian and Parsi communities except with the consent of and 
under advice from their religious leaders and opinion-makers. For the reform 
of minority communities’ personal laws the government gives weight to their 
respective religious bodies like the All India Muslim Personal Law Board, the 
Catholic Bishops Conference of India, the Parsi Panchayat, and the like. 


50 Constitution of India 1950, art. 44. 

51 The Special Marriage Act 1954 provides the facility of both initially contracting 
a civil marriage and ex post facto conversion of a pre-existing religious marriage into a 
civil marriage. 

52 Hindu Marriage Act 1955, Hindu Minority and Guardianship Act 1956, Hindu 
Adoption and Maintenance Act 1956, Hindu Succession Act 1956. 

53 See, for instance, Hindu Marriage Act 1955, section 13(1)(b) and Hindu Succession 
Act 1956, section 26. 
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For the Christians and Parsis old family-law statutes of the British colonial era 
have been retained, with some amendments.** The Christian-law Acts continue to 
recognize authorities of the Church of England, the Church of Scotland and the 
Church of Rome for acting in matrimonial matters, while the Parsi-law statute 
continues to recognize Parsi Matrimonial Courts. 

The Muslim personal law remains almost wholly uncodified and unreformed 
beyond a couple of statutes on women’s divorce rights.” Religion-based family 
laws of the small Jewish and Baha’i communities have also not been touched 
by the state. 


Religion and Judiciary 


The higher courts in India are often called upon to decide religious issues and 
resolve disputes between various religious communities or sub-communities. 
They have looked into the religious beliefs and practices of certain smaller groups 
to determine if they count as independent religious communities or as part of 
larger religious groups. The Supreme Court studied Hindu theology in order to 
decide that ‘Anandmargis’ and ‘Swaminarayan Satsangis’ were Hindu sects;°° 
and various High Courts had to look into Islamic theology to confirm that the 
claim of the Ahmadi group of being Muslims was legally tenable.’ 

In a recent case the Supreme Court extensively compared the tenets of the 
Hindu and the Jain religious faiths but did not agree to declare Jains to be an 
independent community constituting a minority.” 

The Supreme Court has decided in one case that an administrative ban on the 
sale of non-vegetarian food in a holy Hindu city is not unlawful,” and in many other 
cases that banning of beef in deference to the majority community’s reverence for 
the cow does not offend any provision of the Constitution.” 

Legality of administrative bans on using amplifiers in temples, mosques and 
churches has been upheld alike in some cases individually decided by various High 


54 Indian Divorce Act 1869, Christian Marriage Act 1872, Parsi Marriage and 
Divorce Act 1936. 

55 Dissolution of Muslim Marriages Act 1939, Muslim Women (Protection of Rights 
on Divorce) Act 1986. 

56 Jagdishwaranand v. Police Commissioner AIR 1984 SC 51, Sastri 
Yagnapurushdasji v. Muldas B Vaishya AIR 1966 SC 1119. 

57 Naratakat v. Parakkal AIR 1923 Mad 171, Shihabuddin Koya v. Ahammad Koya 
AIR 1971 Ker 206. 

58 Bal Patil v. Union of India (2005) 6 SCC 690. 

59 Om Prakash v. State of Uttar Pradesh (2004) 3 SCC 402. 

60 Mohd Hanif Qureshi v. State of Bihar AIR 1958 SC 731, State of West Bengal v. 
Ashutosh Lahiri AIR 1995 SC 464, Stae of Gujarat v. Mirzapur Kureshi Jamaat (2005) 8 
SCC 534. 
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Courts.*' Some courts have answered in the negative as to whether the customs of 
growing a beard for men” and for women remaining under the veil,” are ‘essential 
practices’ of Islam. 

The Holy Qur’an is, like the Gita and Bible, a divine book immune from 
any kind of state action, as once proclaimed by the Calcutta High Court, when 
refusing to entertain the views of a Hindu petitioner on some of its allegedly 
‘inflamatory’ verses. 

The claim of Jehovah’s Witnesses that singing India’s National Anthem is 
repugnant to their faith has been upheld by the Supreme Court.“ 

The courts have often adjudicated religious disputes between various 
communities and between different sects of the same community. Conflict situations 
between Hindus and Buddhists, Hindus and Jains, Hindus and Muslims, different 
Hindu sects, Sunni and Shia Muslims, and various Christian denominations, have 
been looked into and decided by the higher courts, which are not precluded by the 
Constitution and the law from entertaining purely religious matters. 


Conclusion 


So, this is India — a modern democratic nation — a unique Asian state legally 
swearing by the ideals of secularism and religious neutrality and yet preserving its 
spirituality through constitutional provisions, legislation, state policy and judicial 
pronouncements. Equality of all religious communities in the eyes of the state, 
concern for the religious sensitivities of each of them, and efforts to maintain 
bonhomie between them all, are the hallmark of India’s charter of relations 
between the state and the nation’s religious communities. Religious pluralism is 
India’s heart and soul — her past, present and future — in view of which this peculiar 
charter of religion-state relations has to be the nation’s obvious choice; any other 
concept of the secular nature of the state cannot fit in with India’s social ethos. 
Constitutional norms and legal provisions apart, the daily reality is sometimes 
found to be unenviable. Disputes between one or another religious community 
on one hand and the state on the other have not been altogether unknown; nor are 
disputes between religious communities non-existent. Laws and state policies in 
respect of religious rights are often challenged before the courts, and the judiciary 
has to play its role. The courts have generally, though not invariably, been objective 


61 Om Biranguna Religious Society v. State (1996) 100 CWN 617 (temple), Navin 
Kumar v. Bombay Administration AIR 1989 Bom 88 (mosque), Church of God (Full 
Gospel) in India v. KKRM Colony Welfare Association AIR 200 SC 2773. 

62 Mohd Fasi 1985 KLT 185, Mokhtar Pasha 1986 MLR 221. 

63 Sikdar v. CEO AIR 1961 Cal 289, M Peeran Sahab v. Collector Punganur AIR 
1988 AP 377. 

64 Chandanmal Chopra v. State of West Bengal AIR 1986 Cal 104. 

65 Bijoy Enammuel v. State of Kerala AIR 1987 SC 748. 
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and impartial. As regards state policy, it depends on the ideology of the ruling 
parties and has therefore not always been uniform. 

On the whole the relations between the state and religious communities in India 
have been incomparably more cordial than elsewhere on the Asian continent. 
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Chapter 5 
State and Religion in Japan: 
Yasukuni Shrine as a Case Study 


Hiroaki Kobayashi 


State and Religion in Japan: Religious Relativism and Freedom of Religion 


The relationship between State and religion (the Church—State relationship) has 
great significance for religious freedom and it is well known that this relationship 
differs from state to state. To what does the term “Church-State relationship’ refer 
in modern Japan? In order to grasp this, we should survey the history and character 
of Church-State relations in Japan. Then we can deal with the problem of the 
Yasukuni Shrine as an example. 

The religious life of the Japanese people can be seen in the traditional Shinto 
rituals and Buddhist ceremonies handed down and practiced in local communities. 
Examples of such would be the worship at Shinto shrines at the beginning of the year, 
and the memorial services for ancestors. Historically, and even now, most Japanese 
people have not had an exclusive faith. It would be quite an exceptional phenomenon 
for a Japanese person to believe in a particular single god and devote his whole life to 
him. The Japanese religious population totals more than 220 million, despite the fact 
that the entire population of Japan is only 130 million. This implies that the typical 
Japanese person belongs to more than one religious organization. Today’s modern 
Japanese person belongs to either a Buddhist or a Shinto institution, depending on his 
family, and is affiliated with Shintoism as a member of the local community. 

From the Meiji Restoration period until the end of the Second World War, ‘State 
Shinto’ was the national religion within a constitutional monarchy system. The 
religious activities of the Japanese people were placed under State control. People 
were coerced into submitting to State Shinto (religion of the Emperor system) as the 
national religion. The state rejected religions that advocated worldwide universalism. 
Religious freedom that makes one aware of human dignity was guaranteed ‘within 
limits not antagonistic to their duties as subjects (of the Emperor)’, on the assumption 
that the religious authority of the Emperor would be absolute. The ‘duties as subjects’ 
mentioned above were secular national duties, such as military service, tax payment, 
obedience to the law, and so on. Worship at a Shinto shrine was not included.! 


1 T. Hirano, ‘Meiji kenpoka no seikyo kankei’ (‘State-Church Relations under the 
Meiji-Constitution’), Koho kenkyu, vol. 52 (1990), p. 64; A. Momochi, Kenpo to seikyo 
bunri (The Constitution and Separation of Church and State), Tokyo, 1991, p. 31. 
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We can draw a conclusion from the above-mentioned review of Japanese religious 
history. While the national power governed, protected, controlled or suppressed 
certain religions, there are no precedents for a particular religion to dominate or 
control the State. State Shinto, after all, was placed under the control protection of 
the government, even while being a beneficiary of the national power. 

In other words, in Japan, any religion could easily become the object of arbitrary 
national regulation, but no religion ever attained the ability or the will to exercise 
control over the State. In this respect, Japan, characterized by religious relativism, 
polytheism and natural religion, is essentially different from Christian Europe and 
Islamic countries, in which religion exercised great influence on the State. 

Jumping to the conclusion, as long as this situation continues, our concern for 
religious freedom will be directed to the matter of State power. In other words, the 
problem is how to liberate the religious practice of individuals and their organizations 
from potential intervention by the national government. The challenge is how to 
make national governmental power respect religious freedom. 


Freedom of Religion in the Japanese Constitution 


The pivotal feature of the government’s religious policy during the post-war period 
was not just that State Shinto was abolished under the Japanese Constitution as an 
act of repentance for the religious policy of the Meiji era, but that the Constitution 
excluded religion from the whole public arena (including public education) and 
set a rigid separation of Church and State. On the other hand, the Religious 
Corporation Law (1951) offered religions protection and generous treatment 
under the taxation system. 

The Religious Corporation Law established 180,000 independent and 
different religious corporations. Buddhism and Shrine Shinto were among them. 
The Religious Corporation Law, which was established as part of the revised 
constitution after the war, aimed at the protection of religion and tried to make 
amends for the suppression of religious organizations in pre-war times. The basic 
thought behind this law is that registered religious organizations contribute to the 
public good, and on that basis economic enterprises and public institutions were 
permitted to support religious activity. 

Buddhism and Shintoism were given a legal status equal to that of other 
religions, including Christianity. In this respect, the legal enfranchisement 
and protection of religious minorities was established. Moreover, the range of 
activities permitted to religious organizations was very broad and there were few 
rules that regulated religion. 

As is well known, after the Second World War the occupation forces, consisting 
mainly of US personnel, drafted the current Japanese Constitution. The Japanese 


2 A. Momochi, Kenpo to seikyo bunri, p. 30. 
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government submitted it to the Parliament, which adopted it under various forms 
of censorship by the occupation forces.? 

Accordingly, the articles relating to the freedom of religion for the most part are 
based on the American way of thinking. We can regard this as a typical example 
of the spiritual control exercised by occupation forces over an occupied nation in a 
state of lethargy after its defeat. Under these circumstances, it was natural that the 
academic community and courts both followed the judicial precedents established 
in the United States.* On the basis of these historical facts, I would like to examine 
the judicial aspects of religious freedom in Japan. 

The relevant constitutional articles are articles 20 and 89. They are as follows: 


Article 20: 

1. Freedom of religion is guaranteed to all. No religious organization shall 
receive any privileges from the State, nor exercise any political authority. 

2. No person shall be compelled to take part in any religious acts, celebration, 
rite or practice. 

3. The State and its organs shall refrain from religious education or any other 
religious activity. 


Article 89: 

No public money or other property shall be expended or appropriated for the 
use, benefit or maintenance of any religious institution or association, or for 
any charitable, educational or benevolent enterprises not under the control of 
public authority. 


Under the Japanese Constitution, the State is obliged to take a neutral and non- 
unifying attitude toward all religions and denominations. 


Moreover, as mentioned above, regardless of whether it is an established or a new 
religion, the permitted range of religious activities is quite broad, and there are 
few rules regulating religion. Hence, the need for a special law to protect religious 
minorities is never discussed within academic circles.° 


3 H. Kobayashi, Der Pazifismus in Japan, Tokyo, 1998, p. 18. 

4 For example, see Y. Okudaira, ‘Kenpo sosho no kido to riron’ (‘Track and Theory of 
Lawsuits Concerning the Constitution’), Hogaku Seminar (1983); H. Tsuchiya, ‘Amerika 
gasshukoku ni okeru seikyo bunri’ (‘Separation of Church and State in the United States: 
Analysis of Characteristics of the Federal Supreme Court’), Kokkagakuzasshi, vol. 98 (11 
and 12) (1985); N. Takizawa, Kokka to shukyo no bunri (Separation of State and Religion), 
Tokyo, 1985. 

5 It is true that there exists a problem of ‘deprogramming’, which is an attack by a 
religious minority (the Church of Christ in Japan, associated with leftist lawyers) against 
a religious minority (the Unification Church members). Actually this is a criminal 
problem that involves the element of kidnapping and illegal confinement of an adult. 
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On the other hand, the State’s neutral and non-unifying attitude towards 
all religions was not originally meant to imply the State’s indifference toward, 
withdrawal from or antagonism against religion. And yet the rigid separation of 
Church and State in fact results in a removal of religion from national life, thus 
fostering a suppression of religious freedom. 

Nevertheless, the theory of a rigid separation of Church and State has been 
the mainstream principle underlying Church-—State relations in post-war Japan. 
The effects of this principle can be seen in two fields. One is the judicial decisions 
concerning the separation of Church and State, and the other is the State policy 
governing religious education. 


Freedom of Religion and the Separation of Church and State 


Freedom of religion originated in the religious Reformation of the early sixteenth 
century. Together with freedom of conscience, it is one of the oldest fundamental 
human rights.° 

Originally, the separation of Church and State should have served as a means 
to secure freedom of religion.’ In Japan, however, due to the fact that the Japanese 
Constitution was given as a gift from the US occupation forces, the separation of 
Church and State was established as a concept inseparably related to freedom of 
religion. Furthermore, confusion about the content of the provisions concerning 
Church-State separation causes various problems. 

In order to make religious freedom more effective, I think it is necessary to: 


1. Set aside the issue of separation of Church and State for the time being 
(it is true that there is a theory in academic circles of a constitution that 
distinguishes ‘the separation of Church and State in a broad sense’ and 
‘the separation of Church and State in a narrow sense’, interpreting the 
former as ‘prohibition of mutual intervention between politics and religion’ 
and placing it as the fundamental principle of a modern state, thus in that 
sense regarding it as absolute and universal in the present era. It stands up 
all right as a theory, however, I do not classify the ‘prohibition of mutual 
intervention between politics and religion’ as ‘separation of Church and 
State’, whether it be in a ‘broad sense’ or whatever, because therein lies the 
danger of keeping the relationship between purpose (religious freedom) 
and method (separation of Church and State) ambiguous. Originally, even 
under the Japanese Constitution, ‘the separation of Church and State’ was 


See US Department of State Annual Report on International Religious Freedom for 
1999: Japan. 

6 H. Kobayashi, Ryoshin no jiyu to kokka (The Freedom of Conscience and the State), 
Tokyo, 1995, pp. 1-42. 

7 A. Momochi, Kenpo to seikyo bunri, p. 68. 
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not a directly defined ‘source of the law’; it is important to note that it is a 
scholarly concept for easy comprehension).* 

2. Recognize the neutrality of the State towards religions, religious sects and 
philosophies of life (Weltanschauungen). 

3. Clarify the differences and commonalities between the tasks of the State 
and those of religious organizations. 

4. Respect their mutual independence. 

5. Examine, where necessary, the possibility of separating or supplementing 
one another. 


This should be carried out while paying sufficient consideration to the issue of the 
protection of minorities derived from the principle of equality.’ 

It is nearly impossible, in a social environment characterized by pluralism, 
to approach religion, or other beliefs, with an attitude other than tolerance.!° 
The constitutional mandate for the State to take a neutral attitude towards 
religions and philosophies of life is, at its root, nothing but a mandate to take 
a generous (tolerant) attitude towards them.'! But it is wrong to assume that 
this is a mandate for the State to take the indifferent attitude of a secular state 
towards them. 

Shintoism is a natural religion that existed before the Japanese State was 
established. Its historical significance is found in the fact that the Emperor was 
its chief minister. Shintoism originated in the ancient rice-farming culture, and we 
might say that it is a religion seeking harmony with nature, adapting man to the 
change of seasons, and conveying a human way of life in its primitive simplicity. 
Since Shintoism was a natural religion that had no written doctrines whatsoever, it 
could easily accept Buddhism as a sectarian religion. Thus, Shintoism is a natural 
religion without a founder that was handed down from ancient times. It penetrated 
deeply into Japanese society in the form of social courtesies. 


8 H. Kobayashi, ‘Nishidoitsu ni okeru seikyo bunri’ (‘Separation of Church and State 
in West Germany’), Kenpo kenkyu, vol. 22 (1990), p. 19. See also A. Momochi, Seikyo bunri 
towa nanika — soten no kaimei (What is Separation of Church and State? Clarification of 
Issues), Tokyo, December 1997, p. 8. For example, it is a symbolic fact in the German- 
language sphere that there are only two monographs with the title of Separation of State 
and Church. These are: Z. Giacometti, Quellen zu Geschichte der Trennung von Staat und 
Kirche, Tübingen, 1926; and E. Fischer, Trennung von Staat und Kirche: Religionsfreiheit 
in der Bundesrepublik, Frankfurt, 1964. 

9 H. Kobayashi, ‘Religious Freedom and the Display of Crosses in Courtrooms in the 
Light of the Decision of the Federal Constitutional Court’, Seikei kenkyu, vol. 34 (1998), 
p. 229 (in Japanese); H. Kobayashi, ‘Religious Freedom and School Prayer in Light of the 
Decisions of the Federal Constitutional Court’, Seikei kenkyu, vol. 34. (1998), p. 529 (in 
Japanese). 

10 R. Herzog, ‘Komm. zu art. 4 GG’, in Maunz/Durig/Herzog/Scholz, Grundgesetz, 
3rd edn, 1989, section 19f. 

11 Zippelius, Kom. in art. 4 CG. in Bonner Komm. (2. Bearb.) section. 2ff. 5. 
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A more important legal fact is that, insofar as the Japanese Constitution 
embraces the system of the Emperor as a symbol, and the system has continued 
unchanged, the rituals performed by the Emperor as the chief minister of the 
Shinto religion should also be regarded as being embraced in the Constitution. 
From this perspective, it is obvious that any rigid separation of Church and State 
is constitutionally impossible. 


Yasukuni Shrine as an Example 


Yasukuni Shrine (Yasukuni Jinja), a Shinto shrine located in Tokyo,” is dedicated 
to the souls or spirits of soldiers and those who died on behalf of the Emperor 
and the State." Currently, the Registry of Divinities (Reijibo) lists the names 
of 2,466,000 enshrined people who were dedicated to the service of Imperial 
Japan." 

The shrine, after more than 50 years, has become a source of controversy. 
Almost 2.5 million souls have been enshrined, together with 1,068 souls of persons 
convicted of war crimes by a post-Second World War court," including 14 Class 
A war criminals (for the ‘crime against peace’).'° 

The Yushukan, a historical museum owned by the shrine, has been accused 
by the liberal-left of revisionism in its account of Japan’s actions in the Second 
World War, as well as glorification of Japan’s aggressive militaristic past.” Hence, 
according to the liberal-left, visits to the shrine by Japanese Cabinet members and 
prime ministers, in particular, have been the cause of protest at home as well as 
abroad. China, Korea, North Korea and Taiwan (though not unanimously) have 
protested against occasional visits since 1985."* 

Yasukuni Shrine was originally named Tokyo Shokonsha (Shrine for Inviting 
the Spirits). On the Emperor Meiji’s first visit to Tokyo Shokonsha on January 
1874, he composed a poem: ‘I assure those of you who fought and died for 


your country that your names will live forever at this Shrine in Musashino’.!” 


12 Yasukuni Shrine, Wikipedia, http://en. wikipedia. org/wiki/Yasukuni_Shrine, p. 1. 

13 History: www. Yasukuni.or.jp/english/about/index.html (retrieved on 23 March 
2008). 

14 Deities: www. Yasukuni.or.jp/english/about/deities.html (retrieved on 13 April 
2008). 

15 Where war criminals are venerated: http://edition.cnn.com, 4 January 2003 
(retrieved on 13 April 2008). 

16 Yasukuni Shrine: http://japan-guide.com (retrieved on 23 March 2008). 

17 P. Murphy, ‘Yasukuni Museum Tugs At Heartstrings To Keep Military Memories 
Alive’, Asahi Shimbun, 15 August 2002, www.rense.com/general28/tudg.htm (retrieved 
on 13 April 2008); Yasukuni Jinja Yushukan, http://wgordon.web.wesleyan.edu/kamikaze/ 
museums/yushukan/index.htm#n1 (retrieved on 13 April 2008). 

18 Yasukuni Shrine, Wikipedia, p. 1. 

19 History: www. Yasukuni.or,jp/english/about/index.html. 
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The shrine was renamed Yasukuni Shrine (Yasukuni Jinja), the literal meaning 
of which is ‘the Shrine for Pacifying the Nation’. The Emperor Meiji named 
the shrine himself.” Shinto rites are performed at the shrine, which houses 
the Kami or spirits of all Japanese equally, as well as former colonial subjects 
(Korean and Taiwanese), who died in the service of the Emperor and the State 
during the nation’s conflicts prior to 1952 (when the Treaty of Peace with Japan 
was signed).”! 

The US Occupation Authorities issued the Shinto Directive, by which State 
Shinto was brought to an end. Yasukuni Shrine then was forced either to become 
a secular government institution or a religious institution independent of the 
Japanese government. It was decided that the shrine should become a privately 
funded religious institution.” Since this decision in 1946, the shrine has been 
funded by its worshippers. 


Enshrinement at Yasukuni Shrine 


By enshrining spirits or souls (kami) at Yasukuni Shrine, the spirits reside there 
permanently. It is a permanent residence for the spirits of those who have fought 
on behalf of the Emperor and the State. According to the officials of the Yasukuni 
Shrine, unlike a traditional Shinto shrine, where one spirit has its own seat in 
its own residence, all enshrined souls, including the 14 convicted Class A war 
criminals, are occupying the same single seat. The souls are combined and become 
undividable and irremovable.*? 

The current list of the Yasukuni’s Symbolic Registry of Divinities (Reijibo) 
counts over 2,466,000 enshrined Kami. Enshrinement is not exclusive to people 
of Japanese descent. As a general rule, the enshrined are limited to those who died 
while serving Japan during armed conflicts. In order to be considered for addition 
to the list of enshrined, the dead must fall into at least one of the eligible categories. 
One of these is that of military personnel and civilians who were sentenced to 
death by the war crime tribunals which have been ratified by the San Francisco 
Peace Treaty of 1952.4 

Enshrinement is decided on unilaterally by the Yasukuni Shrine. Some families 
from former colonial regions such as Korea have requested that their relatives be 
delisted on the ground that enshrining someone against their belief in life constitutes 


20 www.yomiuri.co.jp/feature/fe6700/fe_ya_0506090.htm Yomiuri Shimbun (retrieved 
on 30 January 2007). 

21 Yasukuni Shrine, Wikipedia, p. 2. 

22 Yasukuni Shrine, Wikipedia, p. 2. 

23 In regard to the background of 14 Class A war criminals, see: A. Takenaka, 
“Enshrinement Politics: War Dead and War Criminals at Yasukuni Shrine’, Znet, www.zmag. 
org/znet, 10 June 2007 (retrieved on 13 April 2008); Yasukuni Shrine, Wikipedia, p. 3. 

24 See art. 11. 
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an infringement of the Constitution.” The Yasukuni Shrine, however, has stated that 
once enshrined, the soul has been ‘merged’ with other Kami, not to be separated.” 

Since the Boshin War in 1869, when souls were first enshrined at Yasukuni, 
Japan has been involved in 10 conflicts. At this first enshrinement, souls of people 
considered to be enemies of the Emperor, such as soldiers from the Aizu domain 
and Satsuma Province (which belonged to the Tokugawa Shogunate’s forces), 
were not included.” 

In the precincts of Yasukuni Shrine, there are some important religious 
structures. Haiden, the main prayer hall, is the house where worshippers come to 
pray. Honden is the main shrine where enshrined Kami reside. Reijibo Hoanden, 
the building located directly behind the Honden to the east, is the building for the 
‘Symbolic Registry of Divinities’ (Reijibo).** In addition to the above-mentioned 
structures, there are also two small shrines. Motomiya was first established in 
Kyoto by sympathizers with imperial loyalists who died during the civil war that 
erupted during the Meiji Restoration. The other small shrine is the Chinreisha. It 
was built in 1965 directly south of the Motomiya. It is dedicated to the souls not 
enshrined in the Honden, to those who were killed in wars worldwide regardless 
of nationality. The main religious rite is held on 13 July.” 

One of the controversies arises out of the enshrinement of Second World War 
war criminals. Documents released by the National Diet Library of Japan in 2007 
show that Health and Welfare Ministry officials and Yasukuni representatives 
officially met and agreed on 31 January 1969 that 1,068 convicted war criminals 
were ‘able to be honoured’ with enshrinement at Yasukuni. After the meeting, it 
was specifically decided not to announce the war criminals’ enshrinement.*° Thus, 
in 1978 the souls of 1,068 war criminals, including 14 Class A war criminals, 
were secretly enshrined at Yasukuni.’ Since then, liberal-left groups of people 
have asserted that the war criminals, especially Imperial Japanese Army General 
Hideki Tojo, should be removed from Yasukuni. These calls, however, have not 
been answered until now. Yasukuni Shrine has vehemently rejected the calls on 
the grounds that, once enshrined, all souls in Yasukuni Shrine are immediately 
combined and therefore it becomes impossible to separate them from each other 


25 ‘Suit Filed over Korean Soldiers Enshrined at Yasukuni Shrine’, Kyodo, 29 
June 2001,  http://findarticles.com/p/articles/mi_mOWDQ/is_2001_July_2/ai_76443926 
(retrieved on 10 August 2008). 

26 Yasukuni Shrine, Wikipedia, p. 3. 

27 Yasukuni Shrine, Wikipedia, p. 4. 

28 Reijibo Hoanden (Repository for the Symbolic Registers of Divinities), Yasukuni 
Shrine, www. yasukuni.or.jp/english/precinct/reijubo.html (retrieved on 23 August 2008). 

29 Yasukuni Shrine, Wikipedia, p. 6f. 

30 ‘Paper: Yasukuni, State in ‘69 OK’d War Criminal Inclusion’, The Japan Times, 
29 March 2007, http://search.japantimes.co.jp/cgi-bim/nn20070329a5.html (retrieved on 
13 April 2008). 

31 ‘Where War Criminals are Venerated’, CNN.com. 
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for removal.” Very often ordinary Shinto shrines have plural seats for plural Kami, 
or have only one seat for a single Kami in a house. 

Moreover, the family of wartime Prime Minister and Imperial Army General 
Hideki Tojo has refused to sign a petition for the removal of the 14 Class A 
war criminals’ names from the shrine.” The attitude of the Tojo family would 
be legitimated if the Yasukuni’s assertion are correct, i.e., the souls combine at 
the moment of enshrinment. South Korea has urged Japan to build a secular war 
memorial to replace Yasukuni, but currently Japan has made no definite plans for 
such a monument.*4 

Yasukuni Shrine owns a museum of the history of Japan called Yushukan. 
Japanese war heroes are honoured, and the events surrounding the Second World 
War are the primary focus. Liberal-left groups have made the criticism that the 
museum presents a revisionist interpretation of the Second World War. According 
to the critics, the museum highlights heroic war stories and Kamikaze pilots,” 
but does not mention negative incidents, such as the Japanese military’s use of 
comfort women and the war crimes in Manchukuo. 

A documentary-style video gives visitors the Japanese nationalist perspective 
that Japan was not at fault in the Nanking Massacre and that Japanese leaders were 
wrongly convicted at the Tokyo War Crimes Tribunal. The museum portrays Japan 
as an Asian liberator and claims that Japan was provoked into war by Europe and 
the United States, which choked the supply of raw materials to the resource-poor 
nation. Many people believe that the museum is a symbol of Japanese colonialism, 
imperialism and nationalism.*° 

The critics from liberal-left groups and some neighbouring countries are not 
right on the following points, however. 

Yasukuni Shrine is the place for the enshrinement of the soldiers that died in 
operation. In the Main Hall, prayers to war heroes are held and, in the precinct structure, 
the historical facts are explained selectively, and this is one of the points that the liberal- 
left opposes. But this selective explanation could be justified and legitimized. In the 
US Arlington National Cemetery, heroes are honoured, but massacres of Indians and 
slavery are not referred to. Such a selective method is therefore legitimized as every 
nation adopts this method to some extent. As a matter of course, the place to honour 
the memory of the victims is not the place for an historical discussion. 

The Kamikaze pilots were enshrined as war heroes. In fact, they attacked only 
military targets, not non-military objectives or civilians. In this sense, they are 


32 A. Takenaka, ‘Enshrinement Politics’. 

33 A. Takenaka, ‘Enshrinement Politics’. 
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not terrorists, who make no distinction between combatants and non-combatants. 
They sacrificed themselves for their nation, and, in this sense, they should be 
enshrined as war heroes. 

The historical view of the Yasukuni Shrine might be revisionist. This is the 
view of a religious institution, but it is not identical with the view of the Japanese 
government. We live in a pluralistic society, not in a one-party dictatorship. 

In order to mitigate the conflict of opinions concerning Yasukuni Shrine, the 
Head of State (the Emperor) or the Head of the Government (the Prime Minister) 
and other Ministers should pray not only in the Honden but also in the Chinreisha 
of Yasukuni Shrine, which is dedicated to the souls of people killed in wars 
worldwide, regardless of nationality. 


War Crimes and the Yasukuni Shrine 
The following objections could be made to the Tokyo War Crimes Trials: 


1. In the conditional surrender of the Japanese government lies the limit of 
international law concerning occupation policy. It requires the greatest 
possible respect for the laws of the occupied State. The occupation rules 
should be based on international law, especially the laws of war. 

2. The rules for court decisions against Japanese war criminals must be based 
on ius in bello. 

3. The Tokyo War Crimes Court was not authorized to ignore ius in bello and 
punish the accused. The International Military Tribunal of the Far East IMTFE) 
statute released by the Supreme Command of the Allied Powers (SCAP) 
exceeds and violates ius in bello (pacta tertiis nec nocent, nec prosunt). 

4. The creation of the Tokyo War Crimes Court could be considered as a joint 
act of the Allied Powers. Therefore this court could not be given more 
rights than the Allied Powers possessed. 

5. The Tokyo War Crimes Court was authorized to sentence only ordinary 
war criminals, but was not authorized to sentence anyone for the reason of 
crimes against peace. 

6. An international court presumes reciprocity between winner and loser or 
accuser and accused. Unilateral condemnation by the winner of the loser 
despite violations of ius in bello (carpet bombing, atomic bombs, etc.) from 
the side of the winner violates reciprocity. The participation of the Soviet 
Union, which divided Poland with Hitler, invaded Finland, annexed the 
Baltic states, organized a general massacre in Katyn, invaded Japan despite 
a neutrality pact, raped huge numbers of Japanese women and children, 
took more than 600,000 soldiers as prisoners of war, forced them to work 
in concentration camps, leading to the deaths of over 60,000 of them, and 
annexed the Japanese northern territories, including South Sakhalin, etc., 
seems to be a real mockery of international law and of civilized international 
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society. On this point alone, the decisions of the Tokyo War Criminals Court 
cannot be legitimized and hence are null and void. The participation of the 
Soviet Union in the Tokyo War Crimes Court shows that in order not to 
be accused a State must be a winner by any means. However in Tokyo not 
aggression itself, but only the loser’s aggression, was condemned.’ 

7. The Anglo-American law-culture of equality between accuser and 
defendant was ignored for the benefit of the accuser, especially in the field 
of the hearing of witnesses. 

8. The Anglo-American conception of ‘conspiracy’, which is not yet 
established in international law, was applied as main evidence. 

9. Inthe courts of civilized nations, the accused in court are not dealt with as 
criminals (in dubio pro reo). But in the Tokyo War Crimes Court, the accused 
were labelled as the main war criminals. This confirms the impression that the 
winner carried out retaliation clad in judicial robes. The crime against peace 
was not yet recognized in international law between 1928 and 1945. Crimes 
against peace are currently not legally defined, thus even the International 
Criminal Court could have difficulty in accusing individuals of such crimes. 

10.The Nuremberg court mentioned the Paris Pact of 1928 as applicable 
international law for the crime against peace. The court could cite no other 
treaty as applicable law. The Paris Pact stipulates that war as an instrument 
of national politics is an illegal act under international law. Theoretically, 
a violation of the Paris Pact can cause the State to incur responsibility (an 
obligation to make compensation), but it can never cause the responsibility 
of specific individuals. Personal responsibility can arise only through 
international treaties or customary international law. At the time of the Tokyo 
War Crimes Court, neither such a treaty nor such customary international 
law existed. Therefore, the Charter for IMTFE of 19 January 1946 cannot 
be recognized as international treaty or customary international law. 

11. After the Tokyo trials and until 1974, the United Nations did not have 
a successful definition of aggression. The definition of the resolution of 
the General Assembly of the United Nations was very vague. It makes no 
reference to any individual criminal responsibility. 

12.The Rome Statute of the International Criminal Court of 17 July 1998 
contains in art. 5 a definition of the following crimes as capital crimes: 


a. genocide, 

b. crimes against humanity, 

c. war crimes, 

d. crimes of aggression (crimes against peace). 


37 See M. Klonovsky, ‘Der Jahrhundert-Prozess. Siegerjustiz? Gewiss — aber auch 
Gerechtigkeit: Im November 1945 stellten die Alliierten in Nürnberg 21 der deutschen 
Hauptkriegsverbrecher vor Gericht’, in Focus 47/2005 (2005), p. 100 (‘Die Bundesrepublik 
erkannte die Urteile nie offiziell an’, p. 97). 
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The Rome Statute explicitly excludes the competence of the court over crimes 
against peace (crimes of aggression), until such time as the concept of aggression is 
well defined and the conditions for the competence of the court strictly determined. 
This means that the Rome Statute suspends indefinitely the application of court 
competence over crimes against peace even at the end of the twentieth century. 
Personal responsibility for the crime against peace is even now, at the beginning of 
the twenty-first century, not applicable in international law. How can we evaluate 
the decisions of the Tokyo War Crimes Court? 

The decisions of the Tokyo trials were not even violations of the principle ‘nulla 
poena nullum crimen sine lege’, because this principle relates to the application 
of later valid law to a previous act. But the Tokyo trials are the application of 
invalid law to previous acts. The charter for the IMTFE was invalid international 
law. The Tokyo War Crimes Court applied invalid law to acts between 1928 and 
1945.8 The court applied invalid law in the guise of international jurisdiction and 
so carried out illegal retaliation. The fact that the international community, even 
50 years after the Tokyo trials, is not in a position to apply the crime against peace 
is evidence that the Tokyo court applied invalid international law. The so-called 
Class A war criminals in the Tokyo trials were not ‘criminals against peace’ under 
international law, nor under internal Japanese law. Under the latter, they died in the 
performance of their duties. 

Article 11 of the Peace Treaty with Japan in 1952 stipulated that Japan accept 
the decisions of the Tokyo War Crimes Court and of other Allied Courts in Japan 
and foreign countries and carry out penal decisions governing prisoners in Japan.*° 
After independence in the 1950s, the Japanese government released all prisoners 
in Japan, with the consent of all relevant Allied Powers. 

The Japanese Parliament decided by a large majority in favour of a draft bill, 
in which all convicted war criminals (1,068), including 14 convicted Class A war 
criminals, were characterized as ‘war dead’ (dead in the performance of official 
duty), and in which pensions were given to war-bereaved families. So, according 
to the official understanding, there are no Japanese war criminals in the true sense, 
but only war dead. All of them were enshrined. 

In the understanding of liberal-left groups, art. 11 of the Peace Treaty with 
Japan means the general acceptance of the ideology of the Tokyo War Crimes 
Trials, including the correctness of the decision relating to crimes against peace as 
valid international law. 

Article 11 of the Peace Treaty with Japan entails only the acceptance of the 
responsibility to perform in accordance with each judgement, not acceptance of 
the whole ideology of the Tokyo trials, including the correctness of the application 
of ‘crimes against peace’ as valid international law. 

In the understanding of ordinary Japanese people, all prisoners of war, 
whether they are war criminals or not, are “war dead’ and, once enshrined, they 


38 See F. Berber, Lehrbuch des Volkerrechts, Bk 2, Munchen, 1962, p. 258. 
39 See note 24. 
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are all Kami at Yasukuni Shrine. In the religious understanding of ordinary 
Japanese, death erases and purifies all sins. This is a characteristic of the Shinto 
ancestor cult (ancestor worship). 

The Korean and Chinese cultures are entirely different. They will not erase the 
crime for more than several generations. Therefore, they will not and, perhaps, 
cannot accept the enshrinement of war criminals at Yasukuni Shrine. Therefore, 
they accept much less readily that the Emperor and/or Prime Minister of Japan 
should pray at Yasukuni Shrine for the repose of the enshrined, or honour their 
memory or express gratitude to them while also praying for world peace. In their 
understanding, such acts seem to indicate the re-emergence of Japanese militarism, 
revisionism and the falsification of history. In reality, the prayers of the Emperor 
or Prime Minister at Yasukuni Shrine referred to above do not indicate the re- 
emergence of Japanese militarism. The definition of militarism is the domination 
of military principles over the whole of society. Present-day Japanese society 
is far from being in such a situation. Is it not curious to be criticized for the 
supposed re-emergence of Japanese militarism by a State dominated by a one- 
party dictatorship? 

Repentance for atrocities that arose under Japanese imperialism and 
colonialism in the past is certainly indispensable. But this does not mean that we 
should accept the ideology of the Tokyo War Crimes Court, that is, the correctness 
of the decisions of the court in employing the crime against peace as valid 
international law. But the rejection of such ideology never means the justification 
of past Japanese imperialism and colonialism. In order to objectify past Japanese 
imperialism and colonialism, it would be quite interesting to compare them with 
past Euro-American imperialism and colonialism and, even more, with past and 
contemporary Russo-Chinese imperialism and colonialism. Russia and China are 
the biggest contemporary colonialist states and are imperialistic in their attitude. 

Since the end of the Second World War, Japan has been neither colonialist nor 
imperialist. If Japan regrets the atrocities of past colonialism and imperialism, 
it is a matter of course that Japan should point to contemporary Russo-Chinese 
imperialism and colonialism and support the right to self-determination of the 
countries still under their control. 

Reconciliation and friendship with neighbouring countries are certainly 
important. But it does not presuppose the acceptance of winner’s jurisdiction over 
international law. 


Conclusion 


In a pluralistic society in which various religions co-exist, it is essential for the 
maintenance of peace that the State exercises religious neutrality. That does not 
mean that the State should be non-religious or anti-religious. For the sake of social 
stability, a state should recognize the value of religions and respond to religions 
favourably. Freedom of religion is guaranteed most effectively in a society 
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where the State and religious organizations are not entangled, recognize mutual 
independence and cooperate in the areas where they have common tasks. 

Among democratic law-governed states, each country maintains religious 
freedom in the context of its unique historical background. Hence, no country 
possesses an ideal formula for the protection of religious freedom that is applicable 
to other countries without amendment. 

Even Western Europe and North America, which are regarded as being 
comparatively successful in maintaining religious freedom, have their unique 
problems. These countries, as a rule, build their constitutional system on the 
basis of Christian culture and strive to maintain religious freedom and protect 
religious minorities. Focusing on this point, we may be able to argue that it should 
be permissible for Japan to build its constitutional system on the basis of Shintoist 
and Buddhist culture, in spite of their historical burdens, and strive to maintain 
religious freedom and protect religious minorities. 

Accordingly, the separation of Church and State, as long as it remains a means 
of protecting religious freedom, must not become absolute. 


Chapter 6 
Religion and the State in the United States 
at the Turn of the Twenty-first Century! 


W. Cole Durham Jr. and Robert T. Smith 


The right to freedom of religion has a long and familiar history in the United States.” 
Although not specifically addressed in the original US Constitution itself, with 
the exception of a provision banning religious tests for public office,’ freedom of 
religion was identified from the beginning of American constitutional history as a 
foundational fundamental right by the First Amendment to the Constitution, which 
provides: ‘Congress shall make no law respecting an establishment of religion or 
prohibiting the free exercise thereof’ .* 

Because this language was understood for the first 150 years of its history as 
a constraint on federal power, and most church-state issues arose at the level of 


1 An earlier and less extensive version of this article was published in Law and Justice 
162 (2009), pp. 47—62. 

2 See, e.g., Office of Legal Policy, Department of Justice, Report to the Attorney 
General, Religious Liberty Under the Free Exercise Clause, Rockville, 1986; S.H. Cobb, 
The Rise of Religious Liberty in America, New York, 1902; D.O. Conkle, Constitutional 
Law: The Religion Clauses, New York, 2003; T.J. Curry, The First Freedoms: Church and 
State in America to the Passage of the First Amendment, Oxford, 1986; W.L. Miller, The 
First Liberty: Religion and the American Republic, New York, 1986; J.T. Noonan, Jr., The 
Lustre of Our Country: The American Experience of Religious Freedom, Berkeley and Los 
Angeles, 1998; J. Witte, Jr., Religion and the American Constitutional Experiment: Essential 
Rights and Liberties, Boulder, 2005 (2nd edn); J.E. Wood, Jr. (ed.), The First Freedom: 
Religion and the Bill of Rights, Waco, 1990; A.M. Adams and C.J. Emmerich, ‘A Heritage of 
Religious Liberty’, in University of Pennsylvania Law Review 137 (1989), p. 1559; S. Green, 
‘Bad History: The Lure of History in Establishment Clause Adjudication’, in Notre Dame 
Law Review 81 (2006), p. 1717; P.B. Kurland, ‘The Origins of the Religion Clauses of the 
Constitution’, in William & Mary Law Review 27 (1986), p. 839; D. Laycock, ‘Regulatory 
Exemptions of Religious Behavior and the Original Understanding of the Establishment 
Clause’, in Notre Dame Law Review 81 (2006), p. 1793; D. Laycock, ‘A Survey of Religious 
Liberty in the United States’, in Ohio State Law Journal 47 (1986), p. 409; I.C. Lupu, ‘Where 
Rights Begin: The Problem of Burdens on the Free Exercise of Religion’, in Harvard Law 
Review 102 (1989), p. 933; M.W. McConnell, ‘The Origins and Historical Understanding of 
Free Exercise of Religion’, in Harvard Law Review 103 (1990), p. 1409. 

3 US Const. art. VI. Clause 3. 

4 US Const. amend. I. 

5 This was true of all of the protections included in the Bill of Rights (the first ten 
amendments to the Constitution). See Barron v. City of Baltimore, 32 US 243 (1833). 
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the individual states, federal constitutional cases interpreting the religion clauses 
of the First Amendment during this period were relatively rare. Contrary to what 
most would currently assume, the Non-Establishment clause was initially intended 
not as a guarantee of separation of church and state but as a constraint designed 
to prevent the federal government from interfering with state established churches 
and state religious tests for office that continued to exist in most of the states 
at the time the Constitution was adopted. The last of the state churches, that of 
Massachusetts, was not disestablished until 1833.’ 

On the Free Exercise side, case law was also thin. All the leading cases came 
from the federal territories before they attained statehood and while they were still 
ruled by Congress. The most significant cases involved federal prosecution of the 
nineteenth century practice of plural marriage among Mormons in the territories 
of Utah and Idaho.’ Not until the Supreme Court held that the Free Exercise and 
Non-Establishment clauses had been incorporated in the Due Process clause of the 
post-Civil War Fourteenth Amendment,’ and thereby been made applicable to the 
states in 1940" and 1947" respectively, did the modern case law interpreting these 
clauses begin to emerge. 

While the post-incorporation evolution of case law was not instant, standard 
interpretations of the meaning of the two clauses had emerged by the 1960s and 
1970s. Case law addressing questions of free exercise enunciated a ‘strict scrutiny’ 
test, according to which state action that burdened religion was impermissible 
unless justified by a compelling state interest that could not be advanced by less 
restrictive means. This ‘strict scrutiny’ or ‘compelling state interest’ test was 
set forth in two leading cases, Sherbert v. Verner,'* and Wisconsin v. Yoder.'* 
Sherbert held that a state did not have a sufficiently compelling interest to 
justify withholding unemployment compensation from an Adventist, who turned 
down otherwise available work because she refused to work on Saturday, her 
Sabbath. Yoder held that the state’s interest in requiring education until age 16 
was not sufficiently compelling to sustain fines levied against Amish parents who 
refused to send children to school past the eighth grade. The effect of this strict 
scrutiny test was to provide strong protections for free exercise of religion, in 
contrast to normal judicial review, which would defer to legislative judgment 
unless there was no rational basis for its enactments, which is almost never the 
case. This did not mean that free exercise claimants invariably prevailed, but 


6 B.T. Murray, Religious Liberty in America: The First Amendment in Historical and 
Contemporary Perspective, Amherst, 2008, p. 16. 

7 Ibid. 

8 Reynolds v. United States, 98 US 145 (1878); Davis v. Beason, 133 US 333 (1890). 

9 US Const. amend. XIV. 

10 Cantwell v. Connecticut, 310 US 296, 303 (1940). 

11 Everson v. Board of Education of Ewing Township, 330 US 1 (1947). 

12 374 US 398 (1963). 

13 406 US 205 (1972). 
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Figure 6.1 Free exercise protection prior to Smith" 


the standard placed free exercise claimants in a very strong bargaining position 
when working out accommodations when government programmes burdened 
their religious practices. The level of free exercise protection existing under the 
strict scrutiny test prior to Smith can be shown conceptually as in Figure 6.1. 

At approximately the same time, the Non-Establishment clause was given a 
markedly separationist interpretation. In Lemon v. Kurtzman, a case which struck 
down public supplements to the salaries of teachers of secular subjects in parochial 
schools, the US Supreme Court held that state action constituted an impermissible 
establishment of religion unless it met all three of the following criteria: 


1. It had a secular purpose; 
2. Its primary effect neither advanced nor inhibited religion; and 
3. It did not result in excessive entanglement of government and religion." 


In the 1980s, Justice O’Connor introduced a somewhat different test, which 
focused on whether state action resulted in an endorsement of religion.'° This 
test placed more weight on the neutrality of the state’s posture towards religion. 
But in general, both tests insisted with varying degrees of strictness on a strong 
separation of church and state. 

The standard interpretations of the two clauses began to erode in the 1980s, 
and in the 1990s were significantly transformed. Because accounts of the earlier 
case law are readily available," and because an understanding of the developments 


14 Earlier versions of this and subsequent figures have been published in William W. 
Bassett, W. Cole Durham, Jr. and Robert T. Smith, Religious Organizations and the Law, 
Eagan, §1.6 (2009). 

15 Lemon v. Kurtzman, 403 US 602, 615 (1971). 

16 Lynch v. Donnelly, 465 US 668, 694 (1984). 

17 See, e.g., articles cited in note 2. 
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beginning with key cases from the 1990s is critical to understanding currentreligious 
freedom protections in the United States, this chapter focuses on developments 
beginning with the transformative case law of the 1990s. In particular, it focuses 
on the central constitutional drama in these years: namely, shifts in the applicable 
standards of review in free exercise and non-establishment cases. The aim is to 
give a concise picture of the doctrinal setting that has emerged in the opening 
years of the twenty-first century. 


The Resilience of Free Exercise Rights 


The standard strict scrutiny approach to free exercise cases suffered a severe blow 
in the Supreme Court’s 1990 decision of Employment Division, Department of 
Human Resources of Oregon v. Smith.’ In that case, the Supreme Court jettisoned 
the standard ‘compelling state interest’ test, and held instead that any neutral 
law of general applicability sufficed to override free exercise claims.’ In doing 
so, the Court reinterpreted the Free Exercise clause, substantially narrowing the 
range of circumstances in which burdens on the free exercise of religion would be 
submitted to strict constitutional scrutiny, and correspondingly expanding the range 
of permissible state interference in the religious realm.” The Court acknowledged 
that its decision would mean that in the usual case religious groups’ only recourse 
in seeking accommodations for religious beliefs would be to the political process, 
and that this would ‘place at a relative disadvantage those religious practices that 
are not widely engaged in’.?' Forgotten in this cavalier relegation of religious 
claims to the political process is that the key purpose of a bill of rights is to protect 
fundamental rights from the tyranny (and also from the insensitive inattention) of 
the majority. 

To be sure, the revised standard was qualified in certain important respects. 
First, the Court made it clear that ‘the First Amendment obviously excludes 
all “governmental regulation of religious beliefs as such”’.” In particular, 
‘government may not compel affirmation of religious belief’;” it may not ‘punish 


2.24 


the expression of religious doctrines it believes to be false’;** and it may not 
‘impose special disabilities on the basis of religious views or religious status’.*° 


Thus, the classic bar to state interference with inner beliefs (as opposed to outer 


18 494 US 872 (1990). 

19 Ibid., at 879-81, 884. 

20 Ibid., at 878-9. 

21 Ibid., at 890. 

22 Ibid., at 877 (citing Sherbert, 374 US at 402). 

23 Ibid., (citing Torcaso v. Watkins, 367 US 488 (1961)). 

24 Ibid., (citing United States v. Ballard, 322 US 78, 86-8 (1944)). 

25 Ibid., (citing McDaniel v. Paty, 435 US 618 (1978); Fowler v. Rhode Island, 345 
US 67, 69 (1953)). 
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conduct) was not abandoned. Second, the Court expressly reaffirmed its line 
of religious autonomy cases, emphasizing that ‘government may not ... lend 
its power to one or the other side in controversies over religious authority or 
dogma’.”® Third, the Court indicated that in a number of prior cases involving 
‘hybrid situations’, free exercise claims, when coupled with other constitutional 
protections such as freedom of expression or parental rights, were sufficient to 
bar application of neutral and general laws.” Fourth, the Court did not overrule 
use of the compelling state interest analysis in unemployment compensation cases 
following Sherbert where the loss of employment was not linked to criminal 
activity. The Court rationalized retention of strict scrutiny analysis in this context 
because it involved ‘individualized governmental assessment of the reasons for the 
relevant conduct’,** noting that ‘where the State has in place a system of individual 
exemptions, it may not refuse to extend that system to cases of “religious hardship” 
without compelling reason’.”’ Finally, implicit in the idea of ‘neutral and general 
laws’ is the notion that non-neutral and non-general laws that intentionally target 
and discriminate against religious groups or religious activities remain subject to 
strict scrutiny.” In each of these situations, First Amendment protections remained 
what they had been prior to the Smith decision. Despite these exceptions, Smith 
held that in the main, ‘neutral law[s] of general applicability’ would suffice to 
overrule free exercise claims. 

In the aftermath of this decision, there was a widely shared sense that 
free exercise protections had been seriously weakened, if not deliberately 
dismantled.*! The weakened sense of free exercise protection after Smith is 
illustrated in Figure 6.2. 


26 Ibid., (citing Presbyterian Church in US v. Mary Elizabeth Blue Hull Memorial 
Presbyterian Church, 393 US 440, 445-52 (1969); Kedroff v. St. Nicholas Cathedral, 344 
US 94, 95-119 (1952); Serbian Eastern Orthodox Diocese v. Milivojevich, 426 US 696, 
708-25 (1976)). 

27 Ibid., at 881. 

28 Ibid., at 884. 

29 Ibid., (quoting Bowen v. Roy, 476 US 693, 708 (1986)). 

30 This was confirmed in Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 US 520 
(1993). 

31 See, e.g., J.D. Gordon III, ‘Free Exercise on the Mountaintop’, in California Law 
Review 79 (1991), p. 91; D. Laycock, ‘The Remnants of Free Exercise’, in Supreme Court 
Review (1990), p. 1; M.W. McConnell, ‘Free Exercise Revisionism and the Smith Decision’, 
in University of Chicago Law Review 57 (1990), p. 1109; S.D. Smith, ‘The Rise and Fall of 
Religious Freedom in Constitutional Discourse’, in University of Pennsylvania Law Review 
140 (1991), p. 149. But see, e.g., F.M. Gedicks, ‘The Normalized Free Exercise Clause: 
Three Abnormalities’, in Indiana Law Journal 75 (2000), p. 77; W.P. Marshall, ‘In Defense 
of Smith and Free Exercise Revisionism’, in University of Chicago Law Review 58 (1991), 
p. 308; W.P. Marshall, ‘The Case Against the Constitutionally Compelled Free Exercise 
Exemption’, in Case Western Reserve Law Review 40 (1990), p. 357; M.V. Tushnet, ‘The 
Rhetoric of Free Exercise’, in B. YU. Law Review (1993), p. 117. 
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Figure 6.2 Free exercise protection after Smith 


Not only was the weakening of free exercise protections a concern, but the Court’s 
position seemed to ignore the fact that the major purpose of the Bill of Rights was 
to provide protection against tyranny of the majority and majoritarian legislation. 
Rather, it assumed that the law itself sets the limits on permissible variation in a 
pluralistic society, and that the greater accommodation and flexibility guaranteed 
by the strict scrutiny standard would court anarchy and lead to chaos.* Indeed, the 
Court went so far as to suggest that the presumptive invalidity of burdens on free 
exercise presupposed by the compelling state interest test constituted a ‘luxury’ 
we could no longer afford.” Critics, in contrast, complained that the protections 
of the Free Exercise clause had been ‘eviscerat[ed]’ in a way that ‘imperil[ed] the 
complete spectrum of constitutional liberties’ .** For those concerned with religious 
liberty, few cases were held in lower esteem.’ 

Today, looking back, it is becoming increasingly evident that the worst fears 
have not been realized. Because of strong legislative and judicial responses to 
Smith at both the federal and state levels, classic free exercise protections insisting 
on strict scrutiny of burdens on religion or at least on heightened standards of 
review have been reinvigorated to the point that they are perhaps even more robust 


32 See Smith 494 US at 888, 890. 

33 Ibid., at 888. 

34 THE SUPREME Court, 1989 Term — Leading Cases, in Harvard Law Review 104 
(1990), pp. 198-204. 

35 ‘According to many commentators, Smith marked an abrupt and nonsensical 
departure from a decades-old practice of safeguarding religiously motivated conduct 
under the Free Exercise Clause’. J.P. Forren, ‘Revisiting Four Popular Myths About the 
Peyote Case’, in University of Pennsylvania Journal of Constitutional Law 8 (2006), 
p. 209. 
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Figure 6.3 Restored religious freedom protection after the RFRA 


where they apply than they were under pre-Smith law, though as will be seen, gaps 
in coverage clearly remain in the small set of states that have followed Smith.*° 

The subsequent developments are a testament to the resilience of free exercise of 
religion in the United States.” By a nearly unanimous majority of both chambers,” 
Congress passed the Religious Freedom Restoration Act of 1993°° (‘RFRA’). 
This legislation reasserted the compelling state interest test as a matter of federal 
legislation. Specifically, RFRA prohibits government from imposing a substantial 
burden on a person’s exercise of religion even if the burden results from a rule of 
general applicability unless it can demonstrate that the burden ‘(1) is in furtherance 
of a compelling governmental interest; and (2) is the least restrictive means of 
furthering that ... interest’. Congress took the position that it could impose a higher 
standard of religious freedom by legislation than the Court (in Smith) had concluded 
the Constitution required. The sense that the RFRA had restored religious freedom 
protections to their pre-Smith levels is illustrated in Figure 6.3. 

The Court responded in City of Boerne v. Flores‘! that Congress lacked 
authority to impose the burden of providing such heightened protection of 


36 These states are Maryland, New Jersey and Wyoming. See notes 59—61 infra. 

37 Some of the analysis expressed herein was originally published in a two-volume 
treatise co-authored by the authors. W.W. Bassett, W.C. Durham, Jr. and R.T. Smith, 
Religious Organizations and the Law 1, Eagan, 2008, §2.52. This analysis has been 
expanded and updated in this article. 

38 ‘The House passed the Religious Freedom Restoration Act (RFRA) unanimously. 
The Senate passed it 97 to three. President Clinton signed it into law on November 16, 
1993’. J.T. Noonan, Jr., supra note 1. 

39 The Religious Freedom Restoration Act of 1993, 42 USC. §§ 2000bb et seq. (2007). 

40 42 USC. § 2000bb-1. 

41 City of Boerne v. Flores, 521 US 507, 536 (1997). 
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Figure 6.4 Free exercise-type protection after Boerne 


religious freedom on the states. Specifically, the Boerne Court held that in passing 
the RFRA, Congress had exceeded its authority under Section 5 of the Fourteenth 
Amendment to pass legislation aimed at enforcing the substantive rights protected 
by Section 1 of the Fourteenth Amendment, including free exercise of religion.” 
Thus, after Boerne the level of free exercise-type protection available was reduced 
significantly depending on whether federal or state law applied. This is illustrated 
in Figure 6.4. 

But nothing in Boerne prevented the states from electing to impose such 
heightened burdens on themselves. Accordingly, 13 states — Alabama, Arizona, 
Connecticut, Florida, Idaho, Illinois, Missouri, New Mexico, Oklahoma, 
Pennsylvania, Rhode Island, South Carolina and Texas — adopted, either by 
state legislation or constitutional amendment, RFRA-like norms of their own.” 
Subsequently, Congress itself responded to Boerne by identifying a number of 
specific areas in which it did have authority under the federal Constitution to 
reintroduce compelling state interest standards. The result was passage of the 
Religious Liberty and Charitable Donation Protection Act of 1998“ (RLCDPA), 
which prevented bankruptcy trustees from recapturing donations made to 


42 Ibid., at 529-36. 

43 Axa. Const. AMEND. No. 622; Ariz. Rev. §§ 41-1493 to 41-1493.02 (2006); Conn. 
Gen. Stat. § 52-571b (2006); FLA. Stat. §§ 761.01—-761.05 (2006); IDAHO Cope ANN. §§ 73- 
401 to 73-404 (2006); 75 ILL. Comp. Star. 35/1 to 35/30 (2006); Mo. Rev. Stat. §§ 1.302- 
1.307 (2006); N.M. Stat. §§ 28-22-1 to 28-22-5 (2006); Okta. Star. tit. 51 §§ 251-258 
(2005); 71 Pa. Star. ANN. §§ 2401-2407 (2005); R.I. Gen. Laws §§ 42-80.1-1 to 42-80.1-4 
(2006); S.C. Cope Ann. §§ 1-32-10 to 1-32-60 (2005); TEx. Civ. Prac. & REM. Cone §§ 
110.001—110.012 (2005). 

44 Pub. L. No. 105-183, 112 Stat. 517 (1998) (amending 11 USC. 544, 546, 548, 707, 
1325 (1994)). 
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Figure 6.5 Free exercise protection after federal legislative enactments 


religious organizations within three months prior to declaring bankruptcy; and 
the Religious Land Use and Institutionalized Persons Act of 2000* (RLUIPA), 
which imposed heightened religious freedom protections in settings involving 
land use decisions, and in institutional settings (primarily prisons and mental 
hospitals) where religious claims might otherwise be ignored. Certain revisions 
were also made to the RFRA itself.*° In addition, the American Indian Religious 
Freedom Act Amendment of 1994” (AIRFAA) was enacted shortly after the 
RFRA to make the religious use of peyote by Native Americans lawful, thereby 
overturning the specific result in Smith. The result of these state and federal 
legislative enactments greatly enhance the level of free-exercise protection 
existing after Boerne as illustrated above in Figure 6.5. 

A number of courts** and commentators” initially suggested that the Supreme 
Court might yet invalidate ‘federal? RFRA. Because Boerne only involved a 


45 Religious Land Use and Institutionalized Persons Act of 2000, 42 USC. §§ 
2000cc et seq. 

46 See 42 USC. § 2000bb-2(4). 

47 Pub. L. No. 103-344, 108 Stat. 3125 (1994) (codified at 42 USC. § 1996a (2007)). 

48 See, e.g., United States v. Grant, 117 F.3d 788, 792 n.6 (5th Cir. 1997). 

49 See, e.g., E. Gressman, ‘RFRA: A Comedy of Necessary and Proper Errors’, in 
Cardozo Law Review 21 (1999), pp. 507, 529, 536. Also see, e.g., W.G. Buss, ‘Federalism, 
Separation of Powers, and the Demise of the Religious Freedom Restoration Act’, in 
Iowa Law Review 83 (1991), p. 391; D.O. Conkle, ‘The Religious Freedom Restoration 
Act: The Constitutional Significance of an Unconstitutional Statute’, in Montana Law 
Review 56 (1995), p. 39; C.L. Eisgruber and L.G. Sager, ‘Why the Religious Freedom 
Restoration Act is Unconstitutional’, in New York University Law Review 69 (1994), p. 
437; M.A. Hamilton, ‘City of Boerne v. Flores: A Landmark For Structural Analysis’, in 
William & Mary Law Review 39 (1998), p. 699; M.A. Hamilton, ‘The Religious Freedom 
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challenge to the authority of Congress to impose the heightened requirements of 
the RFRA on the states, it did not address the constitutionality of the RFRA in 
federal contexts, the question remained open whether the RFRA was valid as a 
limitation on government action at the federal level. This question also carried over 
to the legitimacy of the other federal enactments which sought to reintroduce strict 
scrutiny tests on the basis of other enumerated bases for Congressional authority.” 
However, cases decided by the Supreme Court,’ the Federal Courts of Appeal,” 
many Federal District Courts and other commentators™ suggest otherwise. Most 
significantly, in Gonzales v. O Centro Espirito Beneficente Uniao Do Vegetal,” 
the Court tacitly assumed the validity of federal RFRA by applying the statute 
to create a religious exception to a federal ban on hoasca,*’ a hallucinogenic tea 
used in a religious community’s sacramental services. The factual similarity of 
this case to Smith tends to confirm the notion that the Court intends to apply the 


Restoration Act is Unconstitutional, Period’, in University of Pennsylvania Journal of 
Constitutional Law 1 (1998), p. 1; I.C. Lupu, ‘Why the Congress Was Wrong and the 
Court Was Right—Reflections on City of Boerne v. Flores’, in William & Mary Law 
Review 39 (1998), p. 793; E.J.W. Blatnik, ‘Note, No RFRAF Allowed: The Status of 
the Religious Freedom Restoration Act’s Federal Application in the Wake of City of 
Boerne v. Flores’, in Columbia Law Review 98 (1998), p. 1410; ‘Note, Section 5 and the 
Protection of Nonsuspect Classes After City of Boerne v. Flores’, in Harvard Law Review 
111 (1998), p. 1542. 

50 With regard to RLUIPA, see L.A. Berwanger, ‘White Knight?: Can The Commerce 
Clause Save The Religious Land Use And Institutionalized Persons Act?’, in Fordham Law 
Review 72 (2004), p. 2355, 2362 and nn. 47—50. 

51 Cutter v. Wilkinson, 544 US 709 (2005). 

52 See Guru Nanak Sikh Soc. of Yuba City v. County of Sutter, 456 F.3d 978, 995 (9th 
Cir. 2006); Sts. Constantine & Helen Greek Orthodox Church, Inc. v. City of New Berlin, 
396 F.3d 895, 898 (7th Cir. 2005); Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 
1214, 1239-40 (11th Cir. 2004). 

53 Lighthouse Cmty. Church of God v. City of Southfield, 2007 US Dist. LEXIS 28, 
at *29 (E.D. Mich. Jan. 3, 2007), 2007 WL 30280 (E.D. Mich. Jan. 3, 2007); Johnson v. 
Martin, 223 F.Supp. 2d 820, 830-32 (W.D. Mich. 2002) (upholding RLUIPA against a 
Spending Clause challenge); Freedom Baptist Church of Delaware County v. Township of 
Middletown, 204 F.Supp. 2d 857 (E.D. Pa. 2002) (upholding RLUIPA against a Commerce 
Clause challenge). 

54 See, e.g., M.W. McConnell, ‘Institutions and Interpretation: A Critique of City of 
Boerne v. Flores’, in Harvard Law Review 111 (1997), pp. 153, 162 n.68. 

55 546 US 418 (2006). 

56 The question of the constitutionality of federal RFRA was not technically 
before the Court pursuant to the questions on which certiorari was granted in O Centro, 
but the Court’s opinion contained not even a hint that federal RFRA suffered from any 
constitutional infirmities. 

57 Gonzales, 546 US at 435-7. 
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RFRA faithfully in those areas where it still applies. Significantly, the Court in 
Gonzales adopted a particularly vigorous interpretation of the RFRA. It rejected 
claims that abstract federal interests, such as enforcement of criminal laws’? or 
treaty obligations” could automatically trump religious freedom claims. In its 
view, even where such apparently strong claims are present, an individualized 
assessment of the federal interests and possible alternative means of achieving 
those interests is necessary. 

Free exercise resilience is also evident in state courts. Particularly when one 
considers that prior to Smith, state jurisprudence on free exercise issues had tended 
to move in lockstep with federal precedents, state supreme courts have shown 
surprising indifference to Smith. To date, only three state high courts — Maryland,°! 
New Jersey” and Wyoming® — have followed the Smith line of reasoning in 
interpreting their state constitutions. In contrast, a total of 11 states — Alaska,” 
Hawaii,® Indiana,® Maine,” Massachusetts, Michigan,” Minnesota,” New York,’! 


58 Ibid., at 430-7. 

59 Ibid., at 437-8. 

60 This pattern is described in Humphrey v. Lane, 89 Ohio St. 3d 62, 67-68 
(2000). 

61 The Court of Appeals of Maryland stated that the Smith rule governed free exercise 
under state law. See Archdiocese of Washington v. Moersen, 399 Md. 637, 640-41, 925 A.2d 
659 (Md. 2007), cert. denied, 128 S. Ct. 1217 (2008). 

62 In South Jersey Catholic School Teachers Org. v. St. Teresa of the Infant Jesus 
Church Elementary Sch., 696 A.2d 709, 715 (N.J. 1997), the Supreme Court of New Jersey 
acknowledged that the ‘State Religion Clause is literally less pervasive than the First 
Amendment’. As a result, the court based its analysis on the federal Free Exercise Clause. 

63 Trujillo v. State, 2 P.3d 567, 575 (Wyo. 2000). 

64 See Larson v. Cooper, 90 P.3d 125, 131 and n.31 (Alaska 2004), cert. denied, 546 
US 1140 (2006). See also Swanner v. Anchorage Equal Rights Comm ’n, 874 P.2d 274, 280- 
81 (Alaska 1994). 

65 See Korean Buddhist Dae Won Sa Temple v. Sullivan, 87 Haw. 217, 247, 953 P.2d 
1315, 1345 (Haw. 1998). 

66 City Chapel Evangelical Free Inc. v. City of South Bend, 744 N.E.2d 443, 446, 
450-51 (Ind. 2001). 

67 Fortin v. Roman Catholic Bishop of Portland, 871 A.2d 1208, 1228 (Me. 2005). 

68 Attorney Gen. v. Desilets, 636 N.E.2d 233, 235-41 (Mass. 1994). See also Abdul- 
Alazim v. Superintendent, Mass. Correctional Inst., Cedar Junction, 778 N.E.2d 946, 950- 
51 (Mass.App.Ct. 2002). 

69 McCready v. Hoffius, 586 N.W.2d 723, 729-30 (Mich. 1998), vacated, 593 N.W.2d. 
545 (Mich. 1999). 

70 State v. Hershberger, 462 N.W.2d 393, 396-99 (Minn. 1990). See also Hill-Murray 
Federation of Teachers v. Hill-Murray H.S., 487 N.W.2d 857 (Minn. 1992). 

71 Catholic Charities of Diocese of Albany v. Serio, 859 N.E.2d 459, 466 (N.Y. 2006), 
cert. denied, 128 S. Ct. 97 (2007). 
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Ohio,” Washington” and Wisconsin” — have interpreted their state constitutions’ free 
exercise and religious liberty provisions to require strict scrutiny or some other analysis 
more restrictive than Smith. Of the 10 other state high courts that have addressed free 
exercise claims, four of those courts — California,” Colorado,” Utah” and Vermont” 
— have expressly declined the opportunity to follow Smith and have deferred this 
decision until a future case. The remaining six high courts that have heard free exercise 
challenges — Iowa,” Mississippi,*° Montana," Nebraska, Nevada® and Virginia“ — 


72 See Humphrey v. Lane, 728 N.E.2d 1039, 1043-45 (Ohio 2000). 

73 First Covenant Church v. City of Seattle, 120 Wash. 2d 203, 226-29, 840 P.2d 174, 
187-88 (1992); see Open Door Baptist Church v. Clark County, 140 Wash. 2d. 143, 995 P. 
2d 33, 46 (2000). 

74 State v. Miller, 549 N.W.2d 235, 238-40 (Wis. 1996). 

75 Catholic Charities of Sacramento, Inc. v. Superior Court, 85 P.3d 67, 91 (Cal. 
2004), cert. denied, 543 US 816 (2004). 

76 Van Osdol v. Vogt, 908 P.2d 1122, 1129-31 (Colo. 1996). See also In re Marriage 
of McSoud, 131 P.3d 1208, 1216 (Colo.App. 2006) (applying strict scrutiny). 

77 State v. Holm, 137 P.3d 726, 738 (Utah 2006), cert. denied, 549 US 1252 (2007). 

78 Brady v. Dean, 790 A.2d 428, 433 (Vt. 2001). But see Hunt v. Hunt, 648 A.2d 843, 
852-53 (Vt. 1994). See also Office of Child Support ex rel. Stanzione v. Stanzione, 910 A.2d 
882, 887 (Vt. 2006). 

79 Planned Parenthood of Mid-lowa v. Maki, 478 N.W.2d 637, 640 (Iowa 1991). 

80 See Roman Catholic Diocese of Jackson v. Morrison, 905 So.2d 1213 (Miss. 2005). 

81 Valley Christian School v. Montana High School Ass ’n, 86 P.3d 554, 556 (Mont. 
2004). 

82 Douglas County v. Anaya, 694 N.W.2d 601, 608 (Neb. 2004), cert. denied, 
546 US 826 (2005), reaff’d after remand and subsequent appeal, 758 N.W. 2d 10,19-20 
(Neb. 2008). 

83 Blandino v. State, 914 P.2d 624, 626 (Nev. 1996), cert. denied, 522 US 1003 
(1997). 

84 In Tran v. Gwinn, 554 S.E.2d 63, 68 (Va. 2001), the Virginia Supreme Court 
applied Smith in a case involving a free exercise challenge to a local zoning ordinance. 
However, the case made no mention of the Virginia Constitution’s free exercise protections. 
Subsequently in Roberts v. Roberts, 41 Va. App. 513, 586 S.E.2d 290, 295-96 (2003), the 
Virginia Court of Appeals held that free exercise rights guaranteed by the federal and 
Virginia constitutions had not been violated when the ‘best interests of the child’ standard 
was applied pursuant to a State statute in a custody dispute. Without differentiating 
between State and federal constitutional law, the court reasoned that the statute involved 
‘is religiously neutral, does not substantially burden free exercise of religion, and rationally 
advances the legitimate State interest of protecting children’. Ibid., 41 Va. App. at 523, 586 
S.E.2d at 295, thus suggesting that a Smith standard was being applied. Later, however, the 
court placed emphasis on the fact that the law as applied ‘advance[d] the compelling State 
interest in protecting the children in the least restrictive effective manner’, and was for that 
reason ‘consistent with the father’s parental and free exercise rights’. Ibid., 41 Va. App. 524, 
586 S.E.2d 295-96. 
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did not explicitly indicate whether they were interpreting the state constitution or the 
federal Free Exercise clause when they applied Smith principles. The high courts from 
the remaining 13 states that have not passed state RFRA protections — Arkansas,*° 
Delaware, Georgia,*” Kansas,** Kentucky,*? Louisiana,” New Hampshire,” North 


85 The Supreme Court of Arkansas has not addressed a free exercise case since 
Smith, although the Arkansas Court of Appeals applied strict scrutiny to free exercise 
claims after Smith. See Guaranteed Auto Fin., Inc. v. Dir., ESD, 92 Ark. App. 295, 213 
S.W.3d 39 (Ark. App. 2005). 

86 The high court of Delaware has apparently not considered a free exercise case 
since Smith. 

87 The high court of Georgia has apparently not considered a free exercise case 
since Smith. 

88 See Lower v. Board of Directors of Haskell County Cemetery Dist., 274 Kan. 
735, 56 P.3d 235, 245-246 (2002). Lower involved a claim by individuals who sought to 
use a funeral monument in a cemetery to memorialize abortion victims. However, they did 
not seek to bury a person in the plot. An admittedly religion-neutral law held that public 
cemeteries could only be used for burial purposes. The lower court summarily rejected 
various constitutional claims on the grounds that they were merely raised ‘to cloud the 
real issue before the Court, which is the correct use of a cemetery lot by the owner’. 
Ibid., 274 Kan. at 743, 56 P.3d at 242. The issue on appeal was the existence of genuine 
issues of material fact sufficient to survive summary judgment with respect to their claim 
that the rights had been violated under federal civil rights law, 42 USC. § 1983, which 
provides remedies for ‘the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws [of the United States]’. While the court mentioned the 
religion clause of the State constitution, it focused solely on the meaning of the federal 
constitution in analysing the claim before it. This was appropriate, because it was only a 
violation of the federal provisions that would have been a basis for relief under § 1983. 
See 1 S.H. Nahmod, Civil Rights and Civil Liberties Litigation, Eagan, 2008, § 1.4 (4th 
edn). Obviously, in this context, the State court followed the Smith rule. After citing 
Smith for the proposition that ‘a law that is religion-neutral and generally applicable does 
not violate the Free Exercise Clause even if it incidentally affects religious practice’. 
Ibid., 274 Kan. at 748, 56 P.3d at 245, the court went on to hold that the determinative 
issue in Lower was the absence of a substantial burden on free exercise rights. Ibid., 274 
Kan. at 748-49, 56 P.3d at 245-46, (citing Lyng v. Northwest Indian Cemetery Protective 
Ass’n, 485 US 439, 450 (1988)). 

89 The State high court has apparently not considered a free exercise case since Smith. 
In Triplett v. Livingston County Bd. of Educ., 967 S.W.2d 25, 32-33 (1997), cert. denied, 
525 US 1104 (1999), the State court of appeals applied strict scrutiny under an application 
of the hybrid rights test enumerated in Smith, but without distinguishing whether the State 
or federal Free Exercise Clause was being applied. 

90 The high court of Louisiana has apparently not considered a free exercise case 
since Smith. 

91 The high court of New Hampshire has apparently not considered a free exercise 
case since Smith. 
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Carolina,” North Dakota,” Oregon,” South Dakota,” Tennessee” and West Virginia” 
— have not yet had an occasion to decide whether to reject or follow Smith. However, 
many of these jurisdictions have high court precedents antedating Smith that apply 
strict scrutiny standards in protecting free exercise. Significantly, many of the state 
courts that have refused to follow Smith as a matter of state constitutional law were 
in precisely this situation when the opportunity arose to consider the issue.” Whether 
they have done so because they regard the earlier precedent as binding or as the more 
persuasive option, the result is that many of the as yet undecided states are likely to 
retain the strict scrutiny approach, though the fusion of federal and state standards in 
many of these cases leaves some uncertainty as to the applicable state standard in a 
post-Smith/Boerne setting.” Moreover, in some of these jurisdictions, intermediate 
courts have adopted a strict scrutiny interpretation of state free exercise provisions.'” 
A state-by-state tally of each state’s approach to free exercise is illustrated in 
Figure 6.6. 


92 See State v. Carignan, 178 N.C.App. 562, 631 S.E.2d 892 (Table only), 2006 WL 
1984426 (N.C. Ct. App. 2006). 

93 The high court of North Dakota has apparently not determined whether to follow 
the general rule of Smith. However, in Heitkamp v. Family Life Servs., 560 N.W.2d 526, 530 
(N.D. 1997), the court cited Smith for the proposition that strict scrutiny applies when it is 
alleged that ‘the government is lending its power to one or the other side in controversies 
over religious authority or dogma’ (citing Smith, 494 US 872, 877 (1990)). 

94 Church v. Employment Dept, 28 P.3d 1185, 1191 (Or. Ct. App. 2001). 

95 The high court of South Dakota has apparently not determined whether to 
follow Smith. 

96 The high court of Tennessee has apparently not determined whether to follow 
Smith. However, in State ex rel. Comm’r of Transp. v. Medicine Bird, 63 S.W.3d 734, 761- 
63 (Tenn. Ct. App. 2001), the Court of Appeals indicated that the protection provided by 
the Tennessee Constitution is the same as the federal Free Exercise Clause so that facially 
neutral and uniformly applicable laws that only incidentally burden religious practice will be 
upheld so long as they promote a legitimate public interest. See also State Dep t of Human 
Serv. v. Priest Lake Community Baptist Church, 2007 WL 1828871 (Tenn. Ct. App., June 25, 
2007), 2007 Tenn. App. LEXIS 391 (Tenn. Ct. App., June 25, 2007). 

97 The high court of West Virginia has apparently not considered a free exercise case 
since Smith. 

98 See, e.g., Attorney General v. Desilets, 418 Mass. 316, 321, 636 N.E.2d 233, 236 
(1994); Korean Buddhist Dae Won Sa Temple v. Sullivan, 87 Haw. 217, 247, 953 P.2d 1315, 
1345 (Haw. 1998); State v. Miller, 549 N.W.2d 235, 238-40 (Wis. 1996). 

99 Gipson v. Brown, 295 Ark. 271, 749 S.W.2d 297 (Ark. 1988); Burrow v. State, 282 
Ark. 479 (Ark. 1984); Keegan v. University of Delaware, 349 A.2d 14, 17 (De. 1975). See 
State v. Cosgrove, 439 N.W.2d 119, 121 (S.D. 1989); Cabinet for Human Resources Ky. 
Health Facilities v. Provincial Convent of the Good Shepherd, Inc., 701 S.W.2d 137 (Ky. 
App. 1986); Matter of Kilpatrick, 375 S.E.2d 794, 798 (W. Va. 1988). See also Heritage 
Village Church v. State, 263 S.E.2d 726 (N.C. 1980). 

100 See, e.g., Guaranteed Auto Fin., Inc. v. Dir., ESD, 92 Ark. Ap. 295, 213 S.W.3d 
39 (Ark. App. 2005). See also Roberts v. Roberts, 41 Va. App. 513, 586 S.E.2d 290, 295- 
96 (2003). 
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Figure 6.6 State-by-state approach to free exercise 


As indicated by Figure 6.6, the bottom line is that at the level of the highest 
courts in the various states, only three states have expressly followed Smith in 
interpreting their state constitutions; six have followed Smith, but in contexts 
that left it uncertain whether the decision was applying federal or state law; four 
have expressly postponed decision of this issue, and 13 have not squarely faced 
the issue since Smith was decided. In contrast, a total of 24 states have expressly 
rejected Smith and have heightened but not strict scrutiny — 13 by statute or 
constitutional amendment, and 11 by judicial decree. Pre-Smith precedents 
in many of the undecided states still point towards a strict scrutiny approach. 
This means that only 4.9 per cent (14.9 million) of the US population live 
in states that expressly follow Smith,'®' whereas 57.8 per cent (175.8 million) 
live in the 24 states that have expressly rejected Smith.'° The remaining 37.1 


101 These figures are based on the 1 July 2008 national and State population 
estimates of 304,059,724 by the US Census Bureau (document NST-EST2006-01) located 
at www.census.gov/popest/states/NST-ann-est.html. This total includes the population of 
Washington, DC, which constitutes approximately 0.19 per cent of the population. This 
figure, together with rounding problems, explains why the percentage figures and the 
population figures do not quite add to 100 per cent of the total population estimates. The 
States and corresponding State populations included in the 4.9 per cent figure are Maryland 
(5,633,597), New Jersey (8,682,661) and Wyoming (532,668). 

102 The States and corresponding State populations included in the 57.8 per cent figure 
are Alabama (4,661,900), Alaska (686,293), Arizona (6,500,180), Connecticut (3,501,252), 
Florida (18,328,340), Hawaii (1,288,198), Idaho (1,523,816), Illinois (12,901,563), Indiana 
(6,376,792), Maine (1,316,456), Massachusetts (6,497,967), Michigan (10,003,422), 
Minnesota (5,220,393), Missouri (5,911,605), New Mexico (1,984,356), New York 
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per cent (112.8 million) of the people live in the remaining 23 states' where 
strict or heightened scrutiny is at least potentially applicable either because 
their high courts have not explicitly held that the Smith doctrine constitutes the 
appropriate interpretation of the relevant state constitutional norms or because 
the high courts of those states have not yet had an occasion to decide whether or 
not they will follow Smith. At a minimum, in these undecided states, a religious 
claimant would still have the ability to make a strict scrutiny argument under 
state constitutional law until the high court expressly rules otherwise.'* Given 
that many undecided states had cases applying a strict scrutiny standard before 
Smith was decided, and some have had intermediate rulings to the same effect, 
it seems reasonable to expect that a substantial number of the undecided states 
are likely to retain that approach. 

Moreover, when one considers that federal RFRA and other federal religious 
freedom protection enactments cover several of the most important domains 
in which religious freedom claims are likely to arise, it seems clear that strict 
scrutiny protection remains available for a very high percentage of potential 
claims. Because nearly all of the US population live in a state where a strict 
scrutiny argument is controlling, or can at least be asserted in good faith, the 
post-Smith interpretation of many states’ constitutions indicates that a significant 
additional measure of free exercise protection has been re-established. This is 
illustrated in Figure 6.7. 

Not only does the analysis above indicate that strict scrutiny is potentially 
applicable to the majority of free exercise claims in the United States, but the 
assertion of strict scrutiny today is arguably more robust than it was prior to 
Smith. Before that time, free exercise claims were based entirely on federal and 
state constitutional grounds. Even with the use of the strict scrutiny standard 
claimants still had the burden of proving that otherwise valid legislation posed 
a constitutional violation. With the passage of federal and state RFRAs, as well 


(19,490,297), Ohio (11,485,910), Oklahoma (3,642,361), Pennsylvania (12,448,279), 
Rhode Island (1,050,788), South Carolina (4,479,800), Texas (24,326,974), Washington 
(6,549,224) and Wisconsin (5,627,967). 

103 The States and corresponding State populations included in the 37.1 per cent 
figure are Arkansas (2,855,390), California (36,756,666), Colorado (4,939,456), Delaware 
(873,092), Georgia (9,685,744), Iowa (3,002,555), Kansas (2,802,134), Kentucky 
(4,269,245), Louisiana (4,410,796), Mississippi (2,938,618), Montana (967,440), Nebraska 
(1,738,432), Nevada (2,600,167), New Hampshire (1,315,809), North Carolina (9,222,414), 
North Dakota (641,481), Oregon (3,790,060), South Dakota (804,194), Tennessee 
(6,214,888), Utah (2,736,424), Vermont (621,270), Virginia (7,769,089) and West Virginia 
(1,814,468). 

104 This ability to state a claim should not be underestimated. In the majority of 
cases a defendant of a religious claim will not desire to litigate this type of constitutional 
matter. Because a religious claimant has a colorable strict scrutiny claim, a great number 
of religious claimants will have the practical benefit of strict scrutiny as they negotiate 
settlement of their claims. 
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Figure 6.7 Additional measure of free exercise protection re-established 


as RLUIPA and other federal statutory free exercise based protections, claimants 
today can make claims under the more certain footing of a modern statutory 
remedy.'® As explained by the Court in Gonzales, the RFRA contemplates a 
‘focused’ inquiry that requires the government to establish that its compelling 
interest is not merely generally applicable, a standard that would be fairly easy 
to meet, but that its compelling interest must apply to ‘the particular claimant 
whose sincere exercise of religion is being substantially burdened’.!°° Because 
of this more difficult statutory standard, the ‘RFRA makes clear that it is the 
obligation of the courts to consider whether exceptions are required under 
the test set forth by Congress’.'’ The possibility of enhanced free exercise 
protections arising from federal and state statutory rights is illustrated in 
Figure 6.8. 

As aresult, while the coverage remains a bit lumpy and uneven, the pattern that 
is emerging attests to the re-establishment of strict scrutiny standards of review 
in a large percentage of free exercise cases. Because scholars tend to overlook 
developments at the state and statutory levels, and focus exclusively on the 
Supreme Court, there has been a tendency to assume that the Smith rule prevails. 
But as the foregoing analysis indicates, stricter standards of review have turned 
out to be remarkably resilient. 


105 In addition to the specific standard of review provided by 42 USC. § 2000bb-1, 
federal RFRA also authorizes the strict scrutiny standard as either a claim or defence and, 
by its statutory definitions, 42 USC. § 2000bb-2, and Congressional findings and purposes, 
42 USC. § 2000bb, the various aspects of the provision combine in a way that empower 
potential religious freedom claims. 

106 Gonzales, 546 US at 430-31. 

107 Ibid., at 434 (emphasis added). 
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Figure 6.8 Possible enhanced free exercise protections 


Toward a More Accommodating Establishment Clause 


The US ‘Non-Establishment clause’, which provides that ‘Congress shall make 
no law respecting an establishment of religion’! has also undergone significant 
revision in recent years. As noted earlier,'” the test that had been worked out by 
the early 1970s (the so-called ‘Lemon test’) held that state action constitutes an 
impermissible establishment of religion unless: 


1. It has a secular purpose; 
2. Its primary effect neither advances nor inhibits religion; and 


3. It does not result in excessive entanglement of government and religion.''° 


This test raised a high if sometimes curvilinear and even ‘serpentine’!!! wall 


between church and state, and tended as applied to enforce a strong separation of 


108 US Const. amend. I. 

109 See text accompanying note 13, supra. 

110 Lemon v. Kurtzman, 403 US 602, 615 (1971). 

111 Justice Jackson in an early decision worried that because standards were 
insufficiently clear, unfolding Establishment Clause jurisprudence was ‘likely to make 
the legal “wall of separation of church and state” as winding as the famous serpentine 
wall designed by Mr. Jefferson for the University he founded’ [the University of Virginia]. 
McCollum v. Board of Education, 333 US 203, 238 (1948) (Jackson, J., concurring). Later 
Justices confirmed that is precisely what happened. Committee for Public Education and 
Religious Liberty v. Nyquist, 413 US 756, 761 (1973). 
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church and state. The test was supplemented in the 1980s by Justice O’Connor’s 
‘endorsement’ test, which held that an establishment clause violation occurred 
where state action had either the ‘actual purpose to endorse or disapprove religion’ 
or ‘the practice under review in fact conveys a message of endorsement or 
disapproval’.''* In effect, her test reconceived the first two prongs of the Lemon 
test as assessing whether a reasonable observer would perceive a government 
programme as having a subjective intention or an objective effect of endorsing 
religion. As a practical matter, the Lemon test probably made most sense in the 
context of assessing financial aid; the endorsement test was more helpful in cases 
assessing use of religious symbols in public settings. The field was further confused 
by at least one case that relied primarily on historic practices. Thus, in Marsh v. 
Chambers,''* the Supreme Court sustained the practice of having a chaplain say 
a prayer at the opening of the sessions of a state legislature because the Congress 
that adopted the First Amendment had a similar practice. 

In fact, not only was the wall of separation serpentine; it was never 
impermeable. Already at the end of the nineteenth century, the Court had held that 
it was permissible to provide direct aid to a legal entity controlled by a religious 
community because it had a secular purpose and a separate legal existence from 
the religious community.'"* In the late 1940s, in the first case holding that the Non- 
Establishment clause was applicable to the states via the Fourteenth Amendment, 
the Court sustained a programme reimbursing parents of children attending 
parochial schools for costs of bus transportation they incurred.''* Subsequently, 
the Court upheld a statute requiring school authorities to lend textbooks to 
secondary school pupils attending parochial schools.''® State support of secular 
aspects of religiously-affiliated university education has generally withstood Non- 
Establishment clause scrutiny. 

Various forms of indirect aid have also been sustained. Thus, in Walz v. Tax 
Commission," the Supreme Court sustained property tax exemptions given to 
religious organizations. In support of its decision, the Court noted the neutral 
character of the exemption statute, which benefited both religious and non- 
religious organizations,'! as well as long historical practice'™ and the fact that 
tax exemption helped avoid entanglement of religion and state.!*! Similarly, in 


112 Lynch v. Donnelly, 465 US 668, 690 (1984). 

113 463 US 783 (1983). 

114 Bradfield v. Roberts, 175 US 291 (1899). 

115 Everson v. Board of Education, 330 US 1 (1947). 

116 Board of Education v. Allen, 392 US 236 (1968). 

117 See, e.g., Tilton v. Richardson, 403 US 672 (1971). 

118 397 US 664 (1970). 

119 Ibid., at 672. It is noteworthy that tax exemptions aimed solely at benefiting 
religion have been struck down. Texas Monthly v. Bullock, 489 US 1 (1989) (striking down 
a tax exemption for religious periodicals and books). 

120 Ibid., at 680. 

121 Ibid., at 674-5. 
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Mueller v. Allen,'” the Court sustained a state personal income tax deduction for 
transportation, textbook and tuition expenses that benefited children attending 
parochial schools. There is a debate about whether tax exemptions constitute a 
de facto albeit indirect subsidy, or merely reflect a domain outside the normal tax 
base that the state lacks jurisdiction to tax. Tax expenditure analysts assume that 
they are a subsidy, but there are weighty arguments (beyond the purview of this 
chapter) to the contrary.” 

On the other hand, the case that crystallized the Lemon test struck down a 
statute that provided publicly funded supplements to the salaries of teachers of 
secular subjects in parochial schools.’ In the Court’s view, this type of subsidy 
caused excessive entanglement between church and state because the legislature 
could not assume that parochial school teachers would avoid infusing their secular 
subjects with religious content, and the necessary monitoring to assure secularism 
in teaching would result in excessive entanglement.'*° In general, the Lemon test 
made it difficult to sustain any aid to programmes provided within parochial 
schools because of their pervasively sectarian environment, and the sense that any 
aid would advance the overall religious mission of the institutions. 

The difficulty with these tests is that they often obscured rather than 
clarified the actual principles that were actually deciding the cases. In an article 
summarizing the state of religious liberty law as it had evolved by the mid-1980s, 
Professor Douglas Laycock identified a set of six inconsistent theories that had 
been supported over the years by varying Supreme Court justices." Thus, some 
Supreme Court justices favoured a ‘no aid to religion’ theory, and held, as in 
Lemon, that any aid to a pervasively sectarian institution would impermissibly 
aid religion. In contrast, sometimes a “purchase of services’ theory was followed, 
allowing the state to purchase secular services, even where it was a parochial school 
that provided the services. A third theory focused on equal treatment, holding that 
the state cannot discriminate against religion in administering its programmes. 
Under this theory, a state should not withhold secular benefits (such as funding of 
the costs of secular education) merely because citizens have elected to exercise a 
right to attend religious educational institutions. A fourth approach is provided by 
child-benefit theory, according to which the state can provide educational benefits 
directly to the child (or the child’s parents) that it could not provide directly to a 
religious school. Thus, it can lend textbooks to students, but cannot give them to 
the students’ religious school. According to the tracing theory, the Court traces the 
use of religious funds, and the funding is permissible if the funding is used only for 
secular purposes. This theory helps to explain why subsidies to universities have 


122 463 US 388 (1983). 

123 The classic text on this issue is B. Bittker, ‘Churches, Taxes and the Constitution’, 
in Yale Law Journal 78 (1969), p. 1285. 

124 Lemon v. Kurtzman, 403 US 602 (1971). 

125 Ibid., at 619. 

126 D. Laycock, ‘A Survey of Religious Liberty in the United States’, pp. 409, 443-6. 
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been easier to sustain than subsidies to primary and secondary schools, because 
it is easier to segregate secular and religious programmes at the university level. 
Finally, there is the ‘little-bit theory’, which holds simply that de minimis support 
is permissible. This theory obviously doesn’t constitute a coherent theory of why 
aid should or should not be granted. It just provides that courts will ‘look the other 
way’ until state support for religion passes a de minimis threshold. 

The tensions among these various theories led to a crazy quilt pattern in 
the case law. Thus, the costs of busing children to parochial schools could be 
supported,'’ but not the cost of field trips.'** Diagnostic testing for problems like 
hearing deficits, learning disabilities and the like could be supported, but only 
if provided off-site (i.e., outside of the pervasively religious environment of a 
parochial school).'” It was permissible to loan secular textbooks to children 
attending parochial schools,'*° but not to subsidize the salaries of teachers who 
taught the subjects covered by the books.'*! Not even visual aids such as large class 
maps or other classroom teaching aids could be supported.'*? On the other hand, 
state-administered tests were held to be permissible." All of this hair-splitting 
could reach the point of absurdity. If textbook loans were permissible, but funding 
of classroom maps was not, what of atlases? Moreover, some of the assumptions 
in the cases were problematic. For example, many of these cases turned on an 
assumption that programmes might open the possibility of teacher preaching, and 
that this risk could be averted only by bureaucratic management which would 
itself turn out to be excessively entangling. Worse, the complex institutional 
gerrymanders that resulted were expensive to maintain, and often prevented 
parochial schools from operating in economically depressed areas where they had 
a proven track record of being remarkably effective. 

All of the foregoing problems were compounded by a larger social change 
going on in the background: the growth of the modern welfare state. This is 
particularly clear with respect to the ‘no-aid’ and the ‘equal access’ cases that 
have been at the center of Non-Establishment clause developments. The First 
Amendment was adopted and ratified in a day of the minimalist state — the so- 
called ‘night watchman state’ of classical liberalism. The vastly expanded scale, 
influence and sheer pervasiveness of modern state institutions has transformed 
baseline assumptions about the appropriate role of the state, and this in turn has 
altered the assumptions of Non-Establishment clause analysis. As Professor 
Laycock has noted, the older ‘no-aid’ theory of establishment clause analysis 
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assumes that ‘the baseline is government inactivity, because doing nothing neither 
helps nor hurts religion. Any government aid to religion is a departure from that 
baseline, and thus a departure from neutrality’ .'** This baseline implicitly assumes 
a less extensive state, because as the state expands, the possibility of assuming 
that the state’s position will not matter becomes increasingly difficult. In contrast, 
newer non-discrimination, equal access or equal treatment theories! presuppose 
that the baseline is ‘the government’s treatment of analogous secular activities; 
a government that pays for medical care should pay equally whether the care is 
provided in a religious or a secular hospital’.'*° Using this baseline, any differential 
treatment of religion appears to be discriminatory and a violation of neutrality. As 
the state becomes more and more pervasive and the minimalist state becomes a 
more distant memory, the equalitarian baseline and its accompanying reasoning 
becomes more persuasive, albeit at some significant cost to the notion that even 
equal burdens may be an inappropriate invasion of liberty. 

The case law began to shift in the 1980s, with the Court sustaining equal access 
claims. Thus, in Widmar v. Vincent,'*” the Court struck down a state university’s 
policy that denied access of a religious student group to the use of university 
facilities that were generally available to other registered student groups. The case 
was decided in part on the grounds that the regulation was not a content-neutral 
regulation of speech activities, and thus violated free speech requirements. But the 
court also concluded that an ‘equal access’ policy would not violate the Lemon 
test, since it has a secular purpose, does not cause undue entanglement, and in the 
absence of any showing that religious dominance would result, advancement of 
religion would not be the primary effect of an equal access programme. 

In Witters v. Washington Department of Services for the Blind,'** the Court 
extended this reasoning in the direction of supporting special needs education. 
The claimant was a blind college student pursuing a degree in biblical studies at a 
Christian College. He applied for financial aid generally available to blind students, 
but was turned down when it was learned he planned to use this to support religious 
education. The Court advanced three reasons for concluding that there was no 
Non-Establishment clause violation. First, the aid was given directly to the student, 
who was free to use the funds to pursue any educational programme he preferred. 
Second, it was unlikely that any significant portion of the programme’s funding 
would be diverted towards religious institutions. And third, in part because of the 
element of choice on the part of steering the funds, no perception of endorsement 
of religion was likely to arise from what was otherwise clearly a neutral state aid 
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programme.'*? The same conclusion was reached in Zobrest v. Catalina Foothills 
School District,'*° even though the aid sought in that case was for a sign language 
interpreter for a deaf student attending a Roman Catholic high school, and the aid 
necessarily involved putting a public employee in a pervasively sectarian setting. 
Again significant was the fact that a neutral programme was involved in which 
the benefit went primarily to the student and the selection of the interpreter was 
ultimately the result of private choice. 

The equal access and indirect aid lines of cases came together in Rosenberger 
v. Rector and Visitors of the University of Virginia.'*! There the Court held that 
denial of funds to a student newspaper with a Christian editorial viewpoint 
by a state university constituted impermissible viewpoint discrimination in 
violation of constitutional protection of freedom of speech. Moreover, because 
the funding of such extracurricular activities was neutral, no violation of the 
Non-Establishment clause would occur if the student organization publishing 
the paper were among the aid recipients. Here funding of religious activity was 
more directly at issue, but the Court viewed the case fundamentally as a case of 
discrimination against a group because of its religious character. In a world in 
which state funding has become pervasive and normal, denial of such aid merely 
because a beneficiary may elect to use it in ways that incidentally benefit religion 
is perceived primarily as discrimination, not as deviation from a clear norm of 
non-action on the part of government. 

The major turning point occurred when the Court undertook a course 
correction in its school aid cases. The principal case was Agostini v. Felton,” 
in which the Court revisited and reversed Aguilar v. Felton,'* an earlier decision 
that struck down a New York programme that used federal funds to send public 
school teachers and counsellors into parochial schools to provide various remedial 
services for disadvantaged children. Despite the fact that great care was taken to 
provide training and guidelines designed to assure respect for separation of church 
and state, the Aguilar Court struck the programme down. In doing so, it pointed to 
the risk of state-sponsored indoctrination, the fact that presence of public teachers 
in the parochial setting created a graphic symbol of the impermissible union of 
church and state, the indirect subsidizing of religious indoctrination by supporting 
the mission of the religious school, and finally, because the monitoring programme 
instituted to assure proper separation of church and state would ‘inevitably resul[t] 
in the excessive entanglement of church and state’.'“4 

Following the decision in Aguilar, the state of New York continued to use 
the federal funds in ways that conformed to the federal mandate, by instructing 
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the parochial students in off-site locations (typically mobile instructional units 
or vans parked near the parochial schools). The additional costs incurred were 
about $15 million per year,'** and the added costs could scarcely be said to make 
the programmes more effective than they had previously been when provided in 
the parochial schools. Plagued by these problems, those subject to the original 
decision sought to have the injunction in the prior case reconsidered. Since the 
cost and inconvenience had been considered at the time of the earlier judgment, 
they could not serve as a basis for revisiting the case. Thus, the availability of 
relief turned on whether the Court’s intervening decisions (e.g., Witters, Zobrest 
and Rosenberger) had ‘so undermined Aguilar that it is no longer good law’. The 
Court agreed that they had. 

In reaching this result, the Court gave a significant reinterpretation to the 
Lemon test. It maintained that ‘the general principles we use to evaluate whether 
government aid violates the Establishment Clause [had] not changed since 
Aguilar’ .'*° Specifically the Court indicated that it continued to ask “whether the 
government acted with the purpose of advancing or inhibiting religion’, and to 
‘explore whether the aid has the “effect” of advancing or inhibiting religion’.'*’ 
But, according to the Court, the ‘criteria used to assess whether aid to religion has 
an impermissible effect’ have changed in two significant respects: 


First, we have abandoned the presumption ... that the placement of public 
employees on parochial school grounds inevitably results in the impermissible 
effect of state-sponsored indoctrination or constitutes a symbolic union 
between government and religion [citing Zobrest and Witters] ... Second, we 
have departed from the rule ... that all government aid that directly assists the 
educational function of religious schools is invalid.'*8 


In addition, the selection criteria by which beneficiaries of programmes are chosen 
must themselves be neutral and must not ‘creat[e] a financial incentive to undertake 
religious indoctrination’. Nothing in the New York situation indicated that the 
use of federal funds would be used in ways that would create incentives to attend 
sectarian schools. The funded programmes would be available at all schools, and 
children remained free to attend schools of their own (or their parents’) choice. 
The Court also noted that ‘excessive entanglement’, the third prong of the 
Lemon test, remained an aspect of Establishment clause analysis, but here the 
Court essentially folded entanglement analysis back into the (second) effect prong 
of the Lemon analysis. Entanglement was just another way of assessing the effect 
of a state programme. The Court indicated that the key problem in Aguilar flowed 
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from the presumption that ‘full time employees on parochial school grounds would 
be tempted to inculcate religion, despite the ethical standards they were required 
to uphold. Because of this risk, pervasive monitoring would be required’.'*° But 
after Zobrest, this presumption was no longer indulged. Unannounced monthly 
visits would be sufficient to assure compliance, and this would not lead to 
excessive entanglement. Moreover, in light of these considerations, a programme 
such as that contemplated in New York would not constitute an endorsement of 
religion.'*! The Court accordingly concluded that Establishment clause law had 
substantially changed. 

The effect has been evident in subsequent cases. Thus, Mitchell v. Helms 
reinforced the revision of the Lemon test set forth in Agostini. Mitchell involved 
a programme that funnelled federal funds to local education agencies ‘for the 
acquisition and use of instructional and educational materials, assessments, reference 
materials, computer software and hardware for instructional use, and other curricular 
materials’.'* As in Agostini, the aid was permissible because it was allocated on 
neutral, secular criteria, and the aid was neutral in content. Mitchell also relied on 
the argument that aid was flowing indirectly to schools because of parental choice 
as to where to send their children to school. This is consistent with the position of 
the Court taken in Agostini, but blurs the line between direct and indirect benefits, 
since the materials are no doubt delivered to the schools and are likely to be used by 
classes as a whole rather than being primarily a benefit to the individual child. 

Mitchell is also significant in further downplaying the significance of the 
“‘pervasively sectarian’ character of primary and secondary schools as a factor 
in constitutional analysis. The Court noted that while this factor continues to be 
mentioned, it has played a decreasing role in actual decisions for some time.'** A 
plurality of the Court reasoned that ‘the religious nature of a recipient should not 
matter to the constitutional analysis, so long as the recipient adequately furthers 
the government’s secular purpose’.'* This conclusion is particularly significant 
as a sign that analysis is shifting to a non-discrimination or equal treatment 
model, particularly since this point is buttressed by questioning the need and 
appropriateness for inquiry into the character of the beneficiary institution, 
and by reference to the anti-Catholic past of many of the constraints on aid to 
sectarian institutions.'*° 

Another major case following in Agostini’s wake is Zelman v. Simmons- 
Harris,'°’ which involved a state school-choice that provided tuition assistance 
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and tutorial aid for low-income families who resided in a severely disadvantaged 
school district. The students were free to choose whether to use the funding 
provided to attend a religious or non-religious private school, or a public 
school in an adjacent school district. Finding that the programme was based on 
private choice and was neutral with regard to religion, the Court sustained the 
programme. Zelman appears to open the door to school voucher programmes, 
though these remain controversial.'** Florida and Maine have rejected voucher 
programmes on the basis of state constitutional law. As many as 10 states have 
experimented with some form of support for school choice,'*? and there has 
not yet been a case testing whether the rationale of the case would extend to 
voucher programmes in non-disadvantaged school settings. The Utah state 
legislature is the first state to have passed a universal voucher programme,” 
but this measure was defeated by a subsequent public referendum before it 
could go into effect.'®! 

The shift from ‘no-aid’ to ‘equal access’ approaches to state funding of 
religion has also opened greater access to public funding for charitable choice 
and initiatives of faith-based organizations. The idea of charitable choice was 
first enacted into legislation with the federal Welfare Reform Act of 1996,'® 
and charitable choice principles subsequently found their way into various other 
pieces of federal legislation.'* The charitable choice initiative has attempted to 
implement three basic principles: first, that government should not discriminate 
on the basis of religion in qualifying and selecting providers of government- 
sponsored social service programmes; second, that government should not use the 
provision of such funding as an excuse to interfere with the religious autonomy 
of faith-based providers; and third, that the rights of the ultimate beneficiaries 
of social welfare programmes should be respected.!* To protect beneficiaries, 
faith-based organizations receiving direct financial support for their services are 
required not to discriminate on the basis of religion, and if a beneficiary objects 
to receiving services from the faith-based organization, the government must 
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identify an alternative provider.'® One of the most significant protections for the 


faith-based organization is protection of the right to select staff on a religious 
basis.'* Further, charitable choice does not require a faith-based organization 
to totally compartmentalize its secular and sectarian activities, so long as the 
government aid does not directly advance religion.'©’ There are worries that the 
Obama administration will cut back on the level of autonomy enjoyed by faith- 
based groups in these areas. 

During the Bush years, formal legislation on faith-based initiatives stalled, but 
Bush was able to use his substantial authority as president to move such initiatives 
forward. For example, he signed an executive order creating the White House 
Office of Faith-Based and Community Initiatives which aimed to ‘establish 
policies, priorities and objectives for the Federal Government’s effort to enlist, 
expand, equip, empower and enable the work of faith-based and community 
service groups’.'®’ In virtually every executive department, means were found to 
encourage cooperation with faith-based communities. 

A particularly significant development in this area is the Supreme Court’s 
decision in Hein v. Freedom from Religion Foundation, Inc.'® That case involved 
the issue whether taxpayers had standing to bring Non-Establishment clause 
challenges against conferences held as part of the President’s Faith-Based and 
Community Initiatives programme. In the past, many Non-Establishment clause 
cases have been brought under the authority of Flast v. Cohen,'” which carved 
out a narrow exception from the general rule disallowing taxpayer standing to 
challenge government programmes with which they disagree. The exception 
provided taxpayers with standing to challenge legislation that authorizes federal 
funds to be used in ways that would violate the Non-Establishment clause. In 
a sharply split decision, the Supreme Court held that the Flast exception could 
not be expanded to allow taxpayers to assert Non-Establishment clause violations 
against Executive Branch programmes. This could have the effect of completely 
immunizing faith-based initiative programmes carried out under the auspices of 
the Executive Branch against Non-Establishment clause challenges, but even a 
slight shift in coalitions on the Court could alter the outcome in future cases. 

A plurality, consisting of Justices Alito, Roberts and Kennedy, held that Flast 
was still good law, but that it could not be expanded beyond the grounds for 
standing identified in that case. Specifically, the Flast exception (giving standing to 
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a taxpayer challenge based on a Non-Establishment clause violation) only covered 
challenges to legislative violations involving ‘exercises of congressional power 
under the taxing and spending clause of Art. I, § 8 of the Constitution’ where the 
taxpayer can ‘show that the challenged enactment exceeds specific constitutional 
limitations imposed upon the exercise of the congressional taxing and spending 
power and not simply that the enactment is generally beyond the powers delegated 
to Congress by art. I, para. 8’.'”' The plurality held that unlike the taxpayer in 
Flast, the taxpayers in Hein had not established the requisite ‘logical link between 
[their taxpayer] status and the type of legislative enactment attacked’.'” They 
‘do not challenge any specific congressional action or appropriation; nor do they 
ask the Court to invalidate any congressional enactment or legislatively created 
program as unconstitutional’.'” Rather, they attacked a programme carried out 
under the discretion of the President made possible with general appropriations for 
the Executive Branch. Justice Scalia and Thomas concurred in the judgment, but 
contended in fact that F/ast should be overruled, because there was no effective 
way to contain the exception it provided. The remaining Justices dissented, holding 
that it should make no difference which branch of government caused an injury 
that would otherwise give rise to standing. 

The full implications of the complicated Hein decision must await the results 
of future litigation. As Professors Lupu and Tuttle have made clear in an article 
exhaustively exploring the possibilities, many questions remain unsettled.'” 
Some types of Non-Establishment clause standing will likely remain: standing of 
certain public officials such as the attorney general to challenge unconstitutional 
activity, inter-branch lawsuits, and observer standing (often involved in public 
symbol cases), but even these may suffer narrowing.'” In general, however, it 
seems clear that Hein signals a significant narrowing in the scope of potential 
Non-Establishment clause litigation. The result is likely to be increased latitude 
for accommodation of various forms of state funding of religion. 

In general what one sees in the foregoing is a pattern in which the ‘no-aid’ 
principle that was dominant in the 1970s gradually gave way by the 1990s to 
an ‘equal access’ principle that emphasized non-discrimination and has allowed 
much greater flexibility in funding since the turn of the century. Professor Laycock 
has identified a complex set of factors that help explain this shift:'”° anti-Catholic 
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sentiment and suspicion which continued to hold sway well into the twentieth 
century finally began to give way.'”’ (Indeed, today a majority of the members of 
the Court identify themselves as Catholics). Worries that parochial aid would help 
finance efforts to circumvent the Court’s policy of ending school desegregation 
also began to dissipate." Many evangelicals who originally opposed funding 
private education switched sides as they sought to counter secularist pressures by 
forming their own schools.'” In addition, free marketeers came out in favour of 
competitive models of school choice.'*° Whereas in the past, the black community 
had originally opposed parochial aid (sharing concerns that it might help finance 
white academies), many began to shift as they sought financial means for opting 
out of failed schools.'*! 

As in the case of Free Exercise jurisprudence, it is not clear that state courts 
will necessarily follow the Supreme Court’s lead in the Non-Establishment 
clause domain. There are many states that have establishment clause provisions 
similar to those of the federal Non-Establishment clause,'’ so that if analysis 
of state aid to religious institutions turned solely on these provisions, evolution 
parallel to that in the Supreme Court cases might be possible. However, many of 
the states have constitutional provisions that are much more explicit in banning 
the funding of religious activities.'*’ In many cases this language supplements 
language that tracks the federal Non-Establishment clause; in others it constitutes 
a stricter alternative to the federal language. Either way, the state constitutional 
language makes it much more difficult to follow the accommodationist line of the 
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Supreme Court. Moreover, a large number of states have constitutional provisions 
that expressly bar state funding of schools under sectarian control or religious 
activities in schools.'™ Particularly when it comes to providing aid to schools, 38 
states ‘have express provisions limiting or prohibiting public funding to religious 
schools (by whatever name) and/or prohibiting control of the education fund by a 
religious entity’.'** Many have argued that these provisions reflect the nineteenth 
century legacy of anti-Catholic prejudice,'*© and should be abandoned. Others 
have argued that while at least some of such provisions emerged as a result of 
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Choice and State Constitutions’, in Virginia Law Review 86 (2000), pp. 117, 134-40; B. 
Richardson, ‘Comment, Eradicating Blaine’s Legacy of Hate: Removing the Barrier to State 
Funding of Religious Education’, in Catholic University Law Review 52 (2003), pp. 1041, 
1046; S. Slater, ‘Comment, Florida’s Blaine Amendment and Its Effect on Educational 
Opportunities’, in Stetson Law Review 33 (2004), pp. 581, 618-19. 


Religion and the State in the United States 109 


the legacy of bigotry, many of the provisions reflected deeper and less suspect 
convictions about the importance the value of state abstention from the funding 
of religious education.'’? Whatever the outcome of these debates, the fact that 
strong separationist principles are entrenched in such a large majority of state 
constitutions — for the most part in very clear language — a much more sharply 
separationist picture is likely to endure at the state level. This is particularly true 
given the Supreme Court’s decision in Locke v. Davey,'** which held that prior 
decisions to the effect that states may provide non-discriminatory funding of 
religious education does not mean that they must. 


Conclusions 


There is some measure of paradox in the federal results. Whereas the Court’s Free 
Exercise jurisprudence seems to have been aimed at reducing judicial protection 
of religion, its Non-Establishment clause case law has arguably proceeded in 
the opposite direction. In both cases, the Court’s decisions have trended towards 
narrowing the robustness of First Amendment protections, but because the Free 
Exercise and Non-Establishment clauses point in different directions, the result of 
this narrowing leads to contradictory outcomes. The paradox is compounded when 
one recalls that while Non-Establishment clause cases have tended to allow greater 
flexibility for funding, they have generally imposed tighter constraints on display of 
public symbols.!® At a deeper level, all of these trends reflect the rise of an equality 
paradigm in the shaping of religious freedom law. Thus, the concern in the public 
symbols cases is to avoid sending messages of exclusion, which is done primarily 
in the interests of equality and neutrality. Similarly, recent cases eroding the ‘no 
aid’ principle have permitted substantial financial cooperation with religious or 
religiously affiliated institutions mainly to avoid discriminating against religious 
organizations vis-à-vis other secular organizations entitled to equivalent benefits. 
Perhaps most surprisingly, the Supreme Court’s decisions have in effect converted 
the Free Exercise clause into an equality measure that strikes down restrictive 
legislation not when it constricts religious freedom (incidentally or otherwise), but 
primarily when it purposely targets and discriminates against religious activity. 
The equalitarian explanation is nonetheless surprising because it is the judicial 
conservatives on the Court who have been most instrumental in pressing for this 
result. One might have expected the more liberal members of the Court to be 
the exponents of this position. What appears to be happening is that the more 


187 S.K. Green, ‘The Insignificance of the Blaine Amendment’. 

188 540 US 712 (2004). 

189 See W.C. Durham, Jr. and B.G. Scharffs, ‘State and Religious Communities in the 
United States: The Tension Between Freedom and Equality’, in Hiroaki Kobayashi (ed.), 
Church and State: Towards Protection for Freedom of Religion (International Conference 
on Comparative Constitutional Law), Tokyo, 2005, pp. 362, 382. 
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conservative judges, in both the Free Exercise and Non-Establishment domains, 
are giving priority to reigning in judicial power and requiring judges to defer 
to legislative choices, and have concluded that the value of judicial restraint 
outweighs the importance of providing judicial checks on exercises of state power 
that might otherwise encroach on religious freedom. Interestingly, at present at 
least, legislative initiatives at both federal and state levels, as well as state judicial 
intervention, are playing a surprisingly central role in defining the future of 
freedom of religion or belief in the United States. 


Chapter 7 
Religions and Law: 
Current Challenges in Latin America 


Juan Navarro Floria 


Introduction 


Latin America stands as an extremely vast and complex reality. The name embraces 
a great number of countries, from Mexico, through the Central American and many 
Caribbean countries,' up to Argentina and Chile, including all of the remaining 
South American countries.’ 

In this chapter, my intention is to find elements and traits that are common to 
this conglomeration. Not a simple task. Although all of the current countries share 
a longstanding common history determining their present features, they also have 
diverse ‘pre-histories’ and subsequent historical and legal developments (from 
the nineteenth century) which do not always converge. Furthermore, if there are 
common traits, these are more noticeable in some countries than in others. 

Nevertheless, I feel that we may find some shared issue/challenges at the dawn 
of the twenty-first century which may allow us to provide an overall picture, while 
also stimulating further debate. 


From Religious Uniformity to Plurality 


The most significant common element among Latin American countries is 
the fact that they have been either Spanish or Portuguese colonies since the 


1 Even when the small insular English-speaking, French-speaking or Dutch-speaking 
countries are excluded, others like Cuba, Santo Domingo and the Dominican Republic 
should be included in the set. Insular Latin America spreads along more than 20 million 
square kilometres, with over five million inhabitants. 

2 Usually excluded, as we will do now, are the three Guayanas; Guyana (English 
speaking), Surinam (Dutch) and the Guyane française; and in Central America, Belize. Yet 
naturally included with a heavy weight of its own is Brazil, a former Portuguese colony, 
as well as all the countries that have been a Spanish colony: Argentina, Chile, Uruguay, 
Paraguay, Bolivia, Peru, Ecuador, Venezuela, Colombia, Panama, El Salvador, Costa Rica, 
Guatemala, Honduras, Nicaragua, and as we have already said, Mexico (geographically a 
part of North America) and the Caribbean island countries as mentioned. 
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discovery of America by Europeans at the close of the fifteenth century, up to 
the early nineteenth century. 

This long foundational stage, lasting somewhat more than three centuries, 
has engraved into Latin America a cultural unity that is primarily expressed by a 
linguistic unity of its own, unique in the world. It is the sole world region where 
one may cross scores of countries through tens of thousands of kilometres, always 
speaking the same language. 

The other unifying element of the Latin American culture is, precisely, 
religion. The Spanish and Portuguese conquest was a military, political, 
economic development, but it was also and fundamentally a religious endeavour. 
The kings of Spain and Portugal were legitimated in their conquest by the 
Pope: they were vested with rights over American territory, under the explicit 
mission to introduce and on condition of introducing the Catholic faith into 
these territories. The conquest was therefore a missional and missionary act. 
The Catholic Church accompanied the conquerors from their first travels, and 
established its structures in America from the very start. The Church’s active 
participation in accompanying the conquest would later give rise to the ‘black 
legend’, which ascribed to the very Church all sorts of abuses perpetrated by the 
conquerors. With the advice that a highly complex historical process requires 
a delicate approach, and admitting the basic warning that value judgements 
cannot be undertaken anachronistically, but must rather bear in mind the reality 
and prevailing values of a given time, it may be asserted that the Church was, 
essentially, both beneficial and favourable to the defence of the Indians’ rights, 
notwithstanding the abuses that might have been committed. 

The colonial age was characterized by three facts that may still influence, even 
today, the relationship between religion and law in the area: 


1. The (apparent) disappearance of the religious expressions of the indigenous 
or American peoples, replaced by the Catholic religion. As we will see, such 
disappearance was only apparent or, rather, partial. Indeed, what occurred 
was the formation of syncretic religious ways that persist to date and which 
pose a challenge to the legal framework. 

2. The religious monopoly awarded to the Roman Catholic Church, a consequence 
of the aforesaid, and the ban on other religious expressions establishing 
themselves in the New World (particularly Judaism, Islam, Protestantism). 

3. The close relationship between the Catholic Church and the civil power, 
expressed by the Patronato, a scheme under which, in practice, the civil 
authority, to a considerable extent, governed the Church, which depended 
— both legally and economically — on the Crown.’ This was due to the 
fact that, in order to achieve evangelization, the Church had practically 


3 The Church gave over to the Crown the collection of the tithe, which was its main 
income, and thus lost its freedom: Bull Eximiae Devotionis Sinceritas, by Alexander VI, 
of 1501. See S. Castillo Illingworth, La Iglesia y la revolución liberal, Quito, 1995, 
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yielded its own government to the civil authority through the regime of 
the Patronato Indiano — established under the Bull Universalis Ecclesiae 
Regiminis by Julius II in 1508 — and its subsequent exacerbation, called 
the Vicariato Regio, whose foremost development occurred during 
Bourbon times. Its most remarkable provisions governed the submission 
of candidates for ecclesiastical offices to, and the setting of boundaries of, 
dioceses by the Crown, as well as its involvement in the conflicts between 
bishops and religious orders. The Crown also claimed the power to impose 
ecclesiastical governors in long periods of vacant episcopal sees, therefore 
separating the Pope and the faithful with royal authority; even the bishops 
had their freedom limited, by banning their free communication with the 
requirement of the exequatur, or pass, for papal documents and provisions. 
There was also: prohibition of ad limina visits; control of the settlement in 
the New World of religious orders and the sending of missionaries (Bull 
Exponi Nobis or Omnimoda by Adrian VI, 1522); and the ‘resource to 
force’ that enabled appeal against the decisions of ecclesiastical authority 
before civil courts, as well as the assumption of plenty of powers in the 
Church’s internal government. 


The independence of the countries of Latin America, from 1810 onwards, was 
economically and politically motivated, yet not religiously so. All the supporters 
of independence were Catholics. Several had been instructed in Catholic 
universities and in the political theology of the sixteenth century Spanish school. 
Although by and large the bishops were against the independence movement, 
many priests earnestly supported it, even taking the lead in some places. In 
almost all of the constituent assemblies which established the new states, a 
good number of the members or deputies were Catholic priests or members of 
religious orders. 

No wonder therefore that the first constitutional laws of all the Latin American 
countries should uphold, in their initial stage, their Catholic faith as official, even 
forbidding the expression of other religions, at least in public. 

However, the fledgling presence of practising members of other religions 
(especially Protestant merchants, soldiers and sailors) and pressure from the then 
dominant power (Great Britain) led to a budding acceptance of the freedom of 
worship a few years later. 

The passage from a State religion, with the Catholic Church’s religious 
monopoly, to State religious neutrality acknowledging religious plurality (yet not 
equality), dominated the last half of the nineteenth century and the first half of the 
twentieth century. This occurred precisely at a time when the Catholic Church was 
specifically against religious freedom, coincidental with the fierce attacks launched 
in Europe, but also in America, by anti-clerical liberalism and by masonry. 


p. 42; C. Salinas Araneda, Lecciones de derecho eclesiástico del Estado de Chile, 
Valparaiso, 2004, p. 51. 
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The first challenge posed to religious freedom in Latin America is, thus, to 
complete this passage from religious uniformity to such religious plurality as 
exists today, by providing plurality with adequate acknowledgement and legal 
scaffolding. In particular, it is a question of shifting from ‘freedom without 
equality’ (the stage at which all Latin American countries are today) to full legal 
acknowledgement of plurality, respecting at the same time the peoples’ tradition, 
culture and identity. 

In all Latin American countries the Catholic religion is still broadly the majority 
religion, albeit with internal diversity and distinctive features. But the Catholic 
Church no longer holds the religious monopoly in any of them. Religious diversity 
is more noticeable in some countries than in others. Generally speaking, despite 
the lack of reliable statistics, we might say that Catholicism is still the religion of 
some 75 per cent of Latin Americans. 

The principal minority, which is also the fastest growing, is that made up of 
the Evangelical churches, and among them, the Pentecostal and neo-Pentecostal. 
The Protestant churches, including the Anglican confession, have been the first to 
settle since the 1820s; today, they are not numerically significant in Latin America, 
although their cultural presence is active in several places. In general, they are 
strongly committed towards the human rights movement and ‘progressive’ 
ideas, evidencing ideological proximity with the Catholic currents guided by 
the Liberation Theology. Some of these religious minorities are the product of 
foreign missions, while others spring from Latin American soil itself. The most 
remarkable current case is provided by the Igreja Universal do Reino de Deus 
(Universal Church of God’s Kingdom), born in Brazil and expanded throughout 
America and also in Europe and Asia. It is a ‘neo-Pentecostal’ organization, that 
includes Christian elements and others of a magical kind (known for its motto ‘stop 
suffering’) which are the reason for the rejection from the rest of the Evangelical 
churches, reluctant to recognize it as one of them. A further element of conflict lies 
in their economic handling, much questioned by many. 

The core difficulty posed by this first minority is its great fragmentation. This 
swarm of churches of very different sizes responds to different ecclesiastical 
models. Some are centralized structures, while others are congregational, with 
several independent communities within them. Moreover, the Evangelical 
churches are subject to an ongoing division process and to the emergence of 
new churches, many of them bearing scant theological density and capacity for 
institutional organization.‘ 

A severe challenge is posed to the States for providing a legal channel for such 
a lively movement, where sincere and serious religious expressions are mingled 


4 Inthe specific case of the Argentine Republic, a documented history from a Protestant 
standpoint of the presence of the Evangelical churches can be found in: A. Canclini, 400 
anos de protestantismo argentino, Buenos Aires, 2004. For a critical approach to the present 
condition of these churches, see A. Seselovsky, Cristo, llame ya! Crónicas de la avanzada 
evangélica en la Argentina, Buenos Aires, 2005. 
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with personal ventures or adventures. The first challenge is to discover with whom 
to start a dialogue. The second, related to the former, lies in defining who is to 
be acknowledged as a church, religious community or institution, and how, with 
which requirements, and to what extent such acknowledgement is to be granted.° 

Moreover, the Evangelical churches do increase the number of the many 
other religious expressions, with their own needs, claims and structures: from 
the Jewish and Islamic communities, usually small but qualitatively important 
in some countries, to religious groups of the most diverse origin (Orthodox and 
ancient Eastern churches, Buddhist and Hindu communities, syncretic and neo- 
Christian groups such as the Jehovah’s Witnesses and the Mormons, perhaps 
in many countries the largest non-Catholic confessions), including indigenous 
religious expressions. 

We are witnessing, in this matter, a complex and unfinished movement that 
must deal simultaneously with minority demands, sometimes urgent yet inorganic, 
and with the explicit and dull resistance from the majority church, which often 
perceives the loss of its former religious monopoly — assisted by the State — as 
unfair aggression (sometimes rightly so, as when it does endure attacks from 
governments and minority groups), and which is then tempted to seek restrictions 
on all these religious expressions, labelled all together as ‘sects’. However, it is 
worth noticing that there are increasingly efforts to distinguish among situations. In 
the final document of the Fifth General Conference of the Bishops of Latin America 
summoned in Aparecida, Brazil, in May 2007, further to a significant appreciation 
of the ecumenical and inter-religious dialogue, the following is stated: 


Within the new religious pluralism in our continent, a sufficient distinction has 
not been made between believers who belong to other churches or ecclesial 
communities, both by their doctrine and by their attitudes, from those that form 
part of the great diversity of Christian (including pseudo-Christian) groups 
that have installed themselves up in our midst, because it is not appropriate to 
encompass all of them ina single category of analysis. Ecumenical dialogue with 
Christian groups that persistently attack the Catholic Church is often not easy.° 


Today, the national constitutions of Latin America recognize religious freedom, 
to a greater or lesser extent. Difficulties usually lie in the laws and administrative 
rules that safeguard this right and regulate its expression within the State. 


5 Ihave dealt extensively with this matter in J.G. Navarro Floria, ‘El reconocimiento 
jurídico de las iglesias, comunidades y entidades religiosas’, in Actualidady retos del Derecho 
Eclesiástico del Estado en Latinoamérica, México DF, 2005. See: www.libertadreligiosa. 
net/articulos/EI%20reconocimiento%20juridico%20de%20las%20iglesias.pdf. One of the 
difficulties in this issue is that of active opposition to the acknowledgement of rights — and 
even legal capacity — for these new religious expressions by Catholic groups. 

6 Para. 100. English version: www.celam.org/MisionContinental/Documentos/ 
Ingles.pdf. 
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Certain countries, such as Colombia or Chile,’ have passed specific laws 
acknowledging legal capacity for churches and religious confessions. Mexico 
has also done so, though from a different starting position that has rendered their 
law quite more restrictive than the others, yet more generous than the former 
legal framework.’ On the other hand, some countries have still not achieved such 
legislation,’ while several have not even made the attempt. 

Surely, acknowledging legal capacity for religious confessions is but a first step 
towards granting them an adequate framework for development. It then becomes 
imperative to adjust the whole of legislation and administrative practice to the new 
reality of religious plurality. For instance, there are often Catholic chaplains in 
the armed forces, hospitals and jails, but it is worth providing religious assistance 
by other religious confessions wherever necessary. Where religion is taught in 
public schools (such as in Peru or Chile), or the civil effects of religious marriage 
are acknowledged (such as in Brazil, Colombia or Chile), various different 
arrangements must also be envisaged. 


Reappearance of Indigenous Religiosity and its Legal Framework 


The second great challenge in Latin America is to design a proper legal framework 
for the newly rediscovered religious ways, the indigenous religions that existed 
prior to the colonization. 

At the time of the Spanish and Portuguese conquest, the native peoples of 
Latin America were at very different stages of development. Side-by-side with 
the advanced and refined Maya, Aztec and Inca civilizations, vast territories of 
the continent sheltered nomadic, virtually Stone-Age tribes. But all of them, at 
their varying levels of development, had their own particular approach to religion 
and set of beliefs. These indigenous peoples were — on the whole — polytheists 
(or pantheists), usually identifying gods with the forces of nature. Among their 
religious practices many were clearly unacceptable to current sensitivity and 
public order, such as human sacrifice. 


7 Law 19, 638. See A.M. Celis Brunet, ‘Reconocimiento juridico de las asociaciones 
religiosas o iglesias y su relación con el Estado en la Republica de Chile’, in Actualidad y 
retos del Derecho Eclesiástico del Estado en Latinoamérica, México DF, 2005. See: www. 
libertadreligiosa.net/articulos/Organizaciones_religiosas_en_Chile.pdf. 

8 Law of Religious Associations and Public Worship, 15 July 1992. Decree dated 6 
November 2003. 

9 In these last years, a range of legislative bills have failed in, for instance, Peru or 
Argentina. On the Argentinian case, see, among others, J.G. Navarro Floria, La libertad 
religiosa en la Argentina: Aportes para una legislacion, Buenos Aires, 2003; J.G. Navarro 
Floria, Un nuevo proyecto de ley de libertad religiosa, in EDLA, bol.19 (2001); J.G. 
Navarro Floria, ‘Algunas cuestiones actuales de Derecho Eclesiástico Argentino’, in 
Anuario de Derecho Eclesiástico del Estado, vol. XXI, Madrid (2005), pp. 301-25. 
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The introduction of Christianity forced many native religious expressions 
into hiding, and sometimes replaced these with syncretic forms. Former deities 
were identified through characters taken from the rich Catholic calendar of saints, 
the ancient worship of the dead adopted Christian forms, and sacred places were 
buried by temples of the new religion, where worship was still offered through 
rites merging the old with the new. 

In the Andean regions, popular religion was and is expressed through fraternities 
and guilds (cofradias) that (only) apparently reproduce European forms, whereas 
inwardly they harboured tribal identities and the ancient religious ways. 

In other extensive areas, syncretism made matters yet more complex by 
mixing with Catholicism both indigenous elements, and the pantheistic and 
animistic religions of the African slaves, giving rise to new religious expressions, 
such as the Afro-American cults (the santeria or voodoo in the Caribbean, the 
Umbanda, Quimbanda or Candomblé cults in Brazil and other South American 
places, etc.). 

For centuries, native religions, both in their pure form and in their syncretic 
expression with Christian elements, or appearance, remained invisible to the law. 
But in recent times there has been an awakening, and a request for social and legal 
recognition, which poses significant challenges for contemporary states. In the 
Aparecida Conference, the Catholic Church recognized that: ‘The indigenous and 
Afro-Americans are emerging now in society and in the Church. This is a “kairos” 
to deepen the (Catholic) Church’s encounter with these sectors of humanity 
who are demanding full recognition of their individual and collective rights, to 
be taken into account in the catholicity of their cosmovision, their values and 
specific identities, in order to experience a new ecclesial Pentecost’.'° The very 
fact of recognizing and making room for legislation and legal institutions peculiar 
to the native peoples, such as a legal framework parallel to the Western-style rule 
of law governing all of the Latin American countries, is in itself difficult. The 
religious element renders it still more complex, for it is not easy to distinguish 
the authentic from that which is invented, the typical from the acquired, the tribal 
and the cultural from the specifically religious. 

In recent years, the constitutions of diverse countries have recognized the 
institutions typical of native peoples, at times clearly mentioning their religious 
beliefs and rituals. The most recent and remarkable examples are those of 
Ecuador (sect. 58): 


indigenous communes, communities, peoples and nationalities are acknowledged 
and guaranteed, pursuant to the Constitution and other pacts, agreements, 
statements and further international instruments on human rights, the following 
collective rights ... 16. To recover, promote and protect ritual and sacred places, 
plants, animals, minerals and ecosystems within their territories. 


10 Para. 91. English version: www.celam.org/MisionContinental/Documentos/ 
Ingles.pdf. 
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Also, in Bolivia, the constitution, recently in force, defines as a ‘peasant native 
indigenous people and nation every human community sharing cultural identity, 
language, historical tradition, institutions, territoriality and cosmovision, existing 
prior to the Spanish colonial invasion’ (sect. 30), and acknowledges in subsect. 2 and 
7 the right ‘to their cultural identity, religious belief, spirituality, practices and habits, 
and to their own cosmovision’ and ‘to the protection of their sacred places’, although 
the subject has also been further introduced into Argentina’s constitution and laws." 

Among the various problems that we can merely mention here, some are 
indeed pressing: 


1. Is it possible to concede that native religious beliefs are autonomous 
religions with institutions of their own, when they themselves often lack 
such an approach to institutions and elements that in the Western mind are 
deemed essential to a church or religious community? 

2. How can there be acknowledgement and protection of forms of popular 
Catholicism that may run into conflict with the institutional Catholic Church, 
without harming either the church’s legitimate autonomy or the identities 
of peoples that have adopted such forms? Several regions of Latin America 
have witnessed the development of devotions and forms of religiosity with 
Catholic origin, yet mingled with prior indigenous elements, which have 
taken a life of their own where the presence of the church and its priests 
are either lacking or distant. It is now hard to distinguish what is genuinely 
Catholic from what is cultural in those expressions. 


On the other hand, some scholars point to new problems that appear with, on 
the one hand, the simultaneous strengthening of the forms of indigenous religion 
together with syncretic forms, and on the other hand, the irruption of highly 
proselytizing Evangelical groups. 


11 The 1853 Argentinian constitution ordered the Congress to promote the ‘conversion 
of the Indians to Catholicism’ (sect. 67, subsect.15). The said rule was amended in 1994 at 
the request of the Catholic Church itself, deeming it contrary to the dignity of both Indians 
and of the Church, and replaced it by another provision under which the Congress must: 
‘recognize the ethnic and cultural pre-existence of indigenous peoples of Argentina. To 
guarantee respect for the identity and the right to bilingual and intercultural education; 
to recognize the legal capacity of their communities, and the community possession and 
ownership of the lands they traditionally occupy; and to regulate the granting of other lands 
adequate and sufficient for human development; none of them shall be sold, transmitted 
or subject to liens or attachments. To guarantee their participation in issues related to their 
natural resources and in other interests affecting them’ (sect. 75, subsect. 17). As may be 
noticeable, there is no direct reference to those indigenous religions that have no defined 
identity in Argentina, despite which some provinces have granted them preliminary 
acknowledgement. Thus, the province of Misiones recognized ‘the Council of Arandu 
Elders and Spiritual Guides as a representative institution of the culture and religiosity of 
the Mbya Guarani nation’ (Decree 917/2003, Official Bulletin 28 July 2003). 
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Catholicism has always coexisted peacefully with expressions of popular 
religiosity, even with syncretic forms. In Brazil, for instance, people move most 
naturally from Catholic ceremonies to Umbanda or Candomblé ceremonies, 
exercising a sort of ‘double belonging’. But the Evangelical churches do not allow 
this, causing conflict between persons, families and neighbours which sometimes 
extend to physical violence. 

Something similar occurs in native communities that have adopted some 
Catholic devotions, feasts and ceremonies as part of their community identity; 
these are then challenged by the conversion of some of their members to an 
Evangelical church. When this happens, and the converts exclude themselves 
from the patronal feasts, they do not merely drop religious rites but in addition 
depart from the central moments of community life, generating conflicts and 
tensions, as seen in Mexico and other places." 

Latin America has always been marked by the absence of conflicts of 
religion, understood as conflicts ‘between’ religious groups. Surely many 
internal conflicts experienced in Latin American countries have borne a major 
religious component, sometimes as a confrontation between different versions 
or materializations of the dominant Catholicism. Thus, for instance, the military 
dictatorships ruling a considerable share of Latin America in the twentieth 
century vindicated themselves in the defence of ‘Western and Christian values’ 
against communism (explicitly accompanied and blessed by several bishops 
and priests), while several guerrilla groups emerged or justified themselves 
with reference to ‘Liberation Theology’ (an emblematic character being Father 
Camilo Torres, in Colombia). It is thus that ‘martyrs’ arose, such as Archbishop 
Oscar Romero or Ignacio Ellacuria and their Jesuit companions of the Catholic 
University in El Salvador, or Bishop Angelelli in Argentina, killed by soldiers 
who would identify themselves as Catholics. These confrontations ‘between 
Catholics’, explicitly identified as such, have occurred ever since the wars for 
independence. 

Certainly, somebody might typify the Spanish-Portuguese conquest 
as a conflict of this kind, but it is clear enough that this was a considerably 
wider phenomenon. Since then, the region has featured religious coexistence, 
truly exemplary in some high-immigration countries (such as Argentina or 
Uruguay). 

The coexistence of native religion and Catholicism, as we have said, resulted 
in the need to find satisfactory ways of moving ahead, as with the religious 
expressions emerging from the forced immigration of African slaves. This is 
the reason why the prospect of greater radicalism and intolerance on the part of 
certain religious movements new to the region (such as some forms of Christian 
Evangelicalism) which may upset this balance, may be a worrying prospect and 


12 Particularly in the state of Chiapas, one of the country’s poorest states, harbouring 
the largest native population. 
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worthy of attention. The same applies to the transfer of distant religious conflicts 
to the region, such as that of the Middle East." 


From an Ideological and Practical Secularism to a Positive One 


The third challenge in Latin America lies in finding the exact place for religion in 
the public sphere. 

Towards the end of the nineteenth century, all Latin American countries 
witnessed a fierce blow from liberal secularism against the Catholic Church, by 
then the sole relevant religious expression in the continent. By a conspicuous 
coincidence, such attacks recurred in almost every country and regarded the 
same issues. 

One of these issues was education, with the request to ban religious education 
from schools, andthe request that higher education shifted from religious institutions 
to State, and therefore secular, institutions. Nevertheless, the Catholic Church has 
preserved its most significant role in public teaching, given the insufficiency of the 
education managed by the State. 

Family was another issue, with civil marriage becoming mandatory and the 
appropriation by the State of the registration of civil status and of cemeteries. Only 
in Colombia and the Dominican Republic, thanks to their respective concordats 
with the Holy See, Catholic religious marriage remained civilly valid. In recent 
years, however, Brazil and Chile have amended their legislation to grant civil 
validity to the religious celebration of marriage, and Colombia has extended this 
to religions other than Catholicism.'* 

A third issue was economic. The State confiscated most of the church’s 
property, and deprived it of a good deal of its earnings. Thus, in many countries, 
the Catholic Church has been and is economically poor and paradoxically 
dependent on State aid. 

These liberal reforms were more profound and successful in some countries, 
like Mexico, Uruguay or Argentina; and more moderate in others, such as Bolivia 
or Peru. In some cases they caused violent clashes, as occurred in Colombia or 
Mexico; in other cases they ran peacefully, even by mutual agreement with the 
church, as in Chile. 


13 In Argentina, the country hosting the largest Jewish community in Latin America, 
and one of the largest worldwide, the coexistence of Jews and Muslims has always been 
exemplary. However, in the 1990s, two ruthless attacks against the Embassy of Israel and 
the AMIA (Jewish Mutual Association in Argentina), both in Buenos Aires and with dozens 
of casualties, all of a sudden brought the Middle East’s violent conflict to the region. 

14 On the ties between civil marriage and religious marriage in Latin America, 
see A.M. Celis Brunet and C. Dominguez Hidalgo, Celebración del matrimonio en 
Latinoamérica desde la perspectiva de la Libertad Religiosa, available at: www. 
libertadreligiosa.net/articulos/Matrimonio_LA.pdf. 
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However, ‘religion’ kept a significant presence in the public sphere, sometimes 
underpinned by laws, in some other cases upheld by mere tradition. Liberal 
claims to reduce religion to the strictly private sphere generally clashed with 
force of habit. 

Today several factors converge, thus the need for a fresh definition of the place 
of religion in the public sphere: 


1. There is a new religious dynamism, with multiple religious figures 
demanding to be heard. It is no longer limited to the Catholic Church, 
it concerns other religious experiences, and even native communities 
are also claiming a religious identity. The existence of political parties 
or parliamentary blocs which identify themselves as, for instance, 
‘Evangelicals’, and have a weight within national parliaments, is a novel 
political element in the region." 

2. There is resistance from both old and new expressions of an aggressive 
branch of the secular movement to this renewed religious vitality, which 
again raises the flags of the separation of Church (we should now say 
religion) and State,'° and seeks to corner religion in the private sphere. 


In the last 25 years, after a lengthy period characterized by the presence of military 
dictatorships and authoritarian regimes in almost every country of Latin America, 
the continent experienced a so far unknown trend of transitions to democracy. 
With their strengths and weaknesses, even their fears at times, all the countries 
of the region — except for Cuba — have been experiencing democratically elected 
governments for at least the last 20 years. Furthermore prevailing political 
arguments in defence of democracy prevent the recognition of non-democratic 
governments by the Latin American democratic states. 

Within this context, the churches and religious confessions (not just the Catholic 
Church, although it is in the lead for fairly evident reasons), claim the right to have 
a say in public debates — in particular regarding subjects with a more direct impact 
on moral questions, but also in the defence of the poorest and outcasts — in a 
continent where social inequality is still outrageous. 

Precisely in the matter of social policy, religious groups play a most significant 
role, for in many places they fulfil a task of social promotion and development 
which the State fails to address. In many countries, a good share of education, 
health assistance and even social development policy is carried out by the Catholic 
Church and, to a lesser degree, by other religious communities. This is one of the 
explanations as to why the Church is usually the institution with the highest social 


15 The phenomenon has been most conspicuous in Brazil, but incipient also in Peru, 
Colombia, Argentina and in Central American countries. 

16 By way of illustration: in the city of Mar del Plata (Argentina), on 6, 7 and 8 
December 2008, the ‘Atheism Congress’ was held, gathering together several representatives 
of agnostic and atheist groups concerned by the growing influence of religion in public life. 
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prestige, or at least among the most appreciated, far exceeding political parties, 
unions and companies. 

Such a reality requires to regulate, in some way, the cooperation between the 
State and religious institutions, a regulation which is not always easy to achieve. 

As to the strictly legal-political aspect, various Latin American constitutions 
forbid direct political participation to religious ministers or leaders.” However, 
this phenomenon frequently arises. Perhaps in recent times the most remarkable 
case is that of Fernando Lugo, President of Paraguay, who was a Catholic bishop 
in that country before being elected. 

Finally, as part of the challenge to find the precise place for religion within the 
public sphere, attention must be paid to the most remarkable role, that results from 
its great prestige, usually played by the Catholic Church in Latin America:’* that 
of a mediator in social and political conflicts. 

Frequently, because of political institutions’ failure or of institutional crises, 
unfortunately recurrent in the continent, whenever conflicting situations arise, it is 
the church that is summoned to mediate and to break agreements, so to preserve 
social peace. Examples are plentiful, from the church’s intervention in the conflict 
between the state and guerrillas in Colombia, to its mediation in Argentina’s serious 
social conflicts in 2001, as well as several other cases in different countries. These 
examples refer to mediation efforts within a country, yet we might also mention 
the mediation between countries, of which the most remarkable example is the 
mediation between Argentina and Chile by Pope John Paul II from Christmas 
1978 — when the war between both countries had virtually started — to the 1984 
friendship agreement, expressly placed under the Holy See’s moral protection. 


Towards Full Acknowledgement of Religious Freedom: From the Institutional 
Aspect to Human Rights 


The fourth challenge in Latin America lies in the full acceptance of religious 
freedom as a fundamental human right, with the resulting acceptance of the 
practical consequences of such definition. 

As has already been said, the first century of Latin American countries’ 
independence—and in some cases even more — was marked by institutional conflicts 
between the (Catholic) Church and the State, and their struggle for power. 

From the mid-twentieth century, along with the increasing development 
of international law on human rights, a shift began to occur in the core of the 


17 Among others: the new constitution of Bolivia (sect. 239); Guatemala (sect. 186, 
restricted to the position of President and Vice-President); Honduras (sect. 77); Mexico 
(sect. 130, forbidding ministers even the right to vote up to the 1992 reform); Panama (sect. 
42); Paraguay (sect. 197 and 235). 

18 In recent years and in some places, such as in Argentina, there are other religious 
groups which occasionally join this endeavour. 
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discussion. It is no longer about the freedom ‘of the church’, but about people’s 
rights to their own religious freedom. 

All Latin American countries have subscribed to the main international treaties 
on human rights, either global or of inter-American scope. In America, the most 
significant convention is the Pacto de San José de Costa Rica, of 1969, which 
comprehensively acknowledges and guarantees the right to religious freedom, and 
created international bodies and courts tasked to apply the convention. 

Acrucial challenge faced by Latin America, that extends beyond the region and 
embraces the United States and Canada, is to consolidate a jurisdictional system for 
the protection of human rights, including religious freedom. The inter-American 
scheme provides unequal human rights protection, because not all the countries 
have accepted the jurisdiction of the American Convention’s enforcement bodies, 
that is to say, the Inter-American Commission on Human Rights (in Spanish, CIDH) 
and the Inter-American Court, while others have not even ratified the Convention, 
not the least being the United States." The jurisdictional bodies for the protection 
of religious freedom lack the necessary budget and are heavily overloaded with 
work, which hampers their efficiency. 

The international instruments in force” grants a generic protection of religious 
freedom, which might be completed and enhanced through specific instruments 
that extend the guarantee to the individual and collective rights that derive from 
it (a proposal in this sense has been made by the Latin American Consortium for 
Religious Freedom, and also by the Argentinian Council for Religious Freedom 
(in Spanish, CALIR), endorsed by the International Congress ‘Freedom of 
Religion: Origin of all Liberties’, held in Buenos Aires in April 2008). However, 
there is little jurisprudence from the Inter-American Court on Human Rights in 
this specific regard.”! 

This new perspective, under which the question is not regarded as a matter of 
the ‘freedom of the Church’ to accomplish its mission, but rather as the freedom 
of the people (and of religious communities and groups) to practice their religion, 
understood as one of the fundamental rights, gradually leads to the amending of 
domestic legislation as well as to the transformation of judges’ criteria for solving 
the cases brought before them. 

Several of the newest constitutions of Latin American countries have adopted 
this new perspective, thus including the guarantee to religious freedom in their 


19 Neither Canada nor Cuba did so, like most of the small English-speaking 
Caribbean countries (on this subject, see A. Dulitzky, ‘La OEA y los derechos humanos: 
nuevos perfiles para el sistema interamericano’, in Dialogo Politico, 4 (2008), p. 67). 

20 The 1948 Declaración Americana de Derechos y Deberes del Hombre (American 
Declaration of the Rights and Duties of Man), 1969 American Convention on Human 
Rights or Pacto de San José de Costa Rica, and its 1988 Additional Protocol (‘Protocolo de 
San Salvador’). 

21 See a comprehensive and documented study of this matter in E.X. Gomes, 
Liberdade de religido no Sistema Interamericano de proteçao dos direitos humanos, Rome, 
2008. 
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bill of rights, with a language proper of international treaties on human rights, 
leaving aside the former wordings which merely made reference to the ‘freedom 
of worship’ (for instance, Ecuador’s new constitution, particularly its sect. 67). 

In other cases, international treaties on the matter have attained constitutional 
status, thus supplementing the constitutions; in this way they may be directly 
applied by the courts and invoked by individuals as a source of their rights. For 
instance, in Argentina the 1994 constitutional reform included these treaties in 
sect. 75, subsect. 22 of the constitution.” 

This new perspective is being slowly translated into domestic legislation, as 
evidenced by some national laws, such as that of Colombia,” by drafts under 
discussion in some countries, or by provincial laws in others that have a federal 
structure.” 

This way of approaching the relationship between religion and law also causes 
a rise in cases where individuals demand to act in accordance with their religious 
convictions, which in practice means a multiplication of conscientious objection 
cases. This right, its acknowledgement and implementation is, indeed, the new 
frontier, particularly in countries — as, for example, in Latin America countries 
— which have a long authoritarian tradition. 

Latin America displays a highly divergent legal treatment of conscientious 
objection.” At one end, there are countries which disavow it and forbid its exercise, 
whether under their own constitution (as in the case of Venezuela: ‘Conscientious 
objection cannot be invoked either to avoid law fulfilment, or to prevent others 
from fulfilling the law or exercising their rights’ (sect. 61)) or in their legislation 
(such as in Mexico: ‘Under no circumstances do religious convictions exempt 
anyone from fulfilling the laws of the country. Nobody may allege religious 
grounds to avoid such responsibilities and obligations as are prescribed by the 
laws’),”° or else through restrictive jurisprudence (as is the case in Colombia 
where, even though the constitution states that ‘nobody shall be compelled ... to 
act against their conscience’ (sect.18), jurisprudence has been hesitant, and by and 
large contrary to acknowledging the right to conscientious objection. Such is the 
case regarding military service, the oath, tribute to national symbols, working on 
Saturdays, and so forth). 


22 See J.G. Navarro Floria, ‘Iglesia, Estado y libertad religiosa en la constitución 
reformada de la Republica Argentina’, in Anuario de Derecho Eclesiastico del Estado, vol. 
XII (1996). 

23 Law 133 of 1994. For a comprehensive explanation of the Colombian legal regime, 
see V. Prieto, Libertad religiosa y confesiones. Derecho eclesiástico del estado colombiano, 
Bogota, 2008. 

24 For instance, law n. I-0002-2004 on freedom of thought, religion and worship of 
the province of San Luis, in the Argentinian Republic. 

25 On its recognition and on the cases decided in Argentina, with references to 
other countries, see J.G. Navarro Floria, E/ derecho a la objecion de conciencia, Buenos 
Aires, 2004. 

26 Ley de Asociaciones Religiosas y Culto Público, 1992, sect. 1. 
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In other cases the right is acknowledged, yet rendered conditional on the 
fulfilment of an alternative or substitute service set by law, as in Brazil (sect. 5, 
VIII of the Constitution). 

At the other end of the spectrum, there are countries which grant it wide-ranging 
acknowledgement under their constitution, such as Ecuador (all people have ‘the 
right to conscientious objection, which may not undermine other rights or cause 
damage to people or nature. Everybody has the right to reject the use of violence 
and to refuse to take part in military service’ (sect. 67, subsect. 12)) or Paraguay 
(‘Conscientious objection on ethical or religious grounds is acknowledged for 
such cases as are admitted under this Constitution and the law’ (sect. 37)), or 
through the laws and judicial decisions, as in the case of Argentina, where the right 
to conscientious objection is acknowledged by the laws concerning the military 
service (law 24,429), different obligations of health personnel regarding medical 
practices (law 26,130 and diverse provincial rules)” and by jurisprudence in cases 
of conscientious objection regarding the oath, performance of and subjection to 
medical practices, work on religious days of rest, and other labour obligations, 
tribute to the national symbols by pupils, teachers and employees, and so on. In 
this country, the subjective right to conscientious objection has been upheld in 
many varied situations by the courts, and also in several legal rules, both federal 
and provincial.”* 

The multiplication of cases of conscientious objection captures the attention, 
especially its recurrence in a field where the harshest confrontation between 
governments and churches or religious groups takes place, that of bioethics. 

This new field of conflict requires an explanation and deserves some cautious 
remarks: 


1. It is apparent that the Catholic Church in Latin America is — as in other 
places — the main advocate of what we might call ‘traditional morality’. 
Such morality, which either does not admit or plainly condemns many 
practices that are currently researched or established within the medical 
world, is not, however, exclusive to the Catholic Church. It is clear from 
the growth of other religious communities that they also have a say in this 
matter. It is noteworthy that some Evangelical churches are equally strict 
or stricter and, we might say, more ‘conservative’ than the Catholic Church 


in this regard. 


27 See J.G. Navarro Floria, ‘Salud reproductiva y objeción de conciencia’, in E/ 
Derecho (23 April 2003) and ‘La llamada objeción de conciencia institucional’, in Vida y 
Ética, 8 (1) (2007), p. 121. 

28 Inthe case of the province of San Luis, even a specific law has been passed on the 
exercise of the right to conscientious objection, providing general rules for its examination 
and admission by judges and in the administrative sphere (Law I-0650-2008). 

29 The most recent Vatican instruction Dignitas Personae clearly illustrates this 
teaching, usually followed with great care by Latin American bishops. 
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2. It is noticeable that the Catholic Church (more than Evangelical churches) 
insists on the fact that its opposition to the spread of abortion, assisted 
reproduction, euthanasia, same-sex marriages and other similar matters does 
not rest on religious arguments, but rather on philosophical and natural-law 
grounds. But the truth is that the church appears as the main opponent to 
these public policies and that theological or religious arguments are brought 
up in public debate. 

3. It is obvious that in Latin America the advancement of policies towards the 
legalization and promotion of abortion, birth control, euthanasia, acceptance 
of same-sex marriage, and the adoption of infants by homosexuals, responds 
to a strong and unrelenting pressure exerted by international bodies and 
developed countries. These policies find local supporters and advocates, 
but also many people who do not agree with them, or even reject them. This 
is why the supporters of these policies are forced at least to admit the right 
to conscientious objection, as a way of appeasing the resistance to which 
the policies give rise. 


The debate on these issues is open in all the countries of the region. One of the 
most resounding events in recent times was the passage of a law decriminalizing 
abortion in Uruguay, which was vetoed by President Tabaré Vazquez. Significantly, 
President Vazquez is an agnostic who used medical and legal (not religious) 
arguments to ground his veto, but who also remarked that the law failed adequately 
to contemplate possible conscientious objection cases. Legislative reforms and 
discussions of this kind occur daily in all the countries of the region, and are a 
cause of confrontation between religious and governmental authorities.*° 


A Scholarly Challenge: Constructing State Ecclesiastical Law 


So far, I have attempted to outline the main current challenges confronting 
the delicate relationship between law and religion in Latin America, from the 
standpoint of states and, to some extent, of churches and religious communities. 
However, there remains a further specific challenge for academicians and scholars 
concerned in these questions, which in Latin America we may define as ‘building 
a boat while sailing it’. 

After over a century of active secularism in the Latin American universities, the 
systematic study of what in many European countries is known as Ecclesiastical 
Law is virtually unknown.*! Only in these last years, and in certain universities, are 


30 In Uruguay, when the law on abortion was discussed, then vetoed, the Catholic 
bishops threatened to excommunicate every Catholic MP who voted for it. 

31 Inthis regard, with specific reference to Argentina, but applicable to the whole region, 
see R. Bosca, ‘Una introducción al Derecho Eclesiástico’, in R. Bosca and J.G. Navarro Floria 
(eds), La libertad religiosa en el Derecho argentino, Buenos Aires, 2007, p. 23. 
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studies being undertaken about Law and Religion under that name or another. It is 
not that the subject does not exist. Rather, the academic course is usually absent 
from syllabuses. 

Although I am personally involved in it, I would like to mention the work 
done throughout the last 10 years by the Latin American Consortium for Religious 
Liberty, which gathers an enthusiastic group of professors and scholars of the subject 
and has enabled the proliferation of academic meetings and publications.*” 

From the view of the Consortium (which I represent) and of Latin American 
scholars, the creation of ICLARS is most auspicious and positive. We hope that 
it becomes the place and tool that will enable us to offer specific Latin American 
contributions, as well as to exchange experiences and knowledge with scholars 
around the world, on questions that transcend national or regional peculiarities, 
concerning fundamental rights deeply rooted in the common dignity of the 
human person. 


32 Information about the Consortium and a considerable amount of helpful papers 
and material may be consulted online, at: www.libertadreligiosa.net. 
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PART II 
Law and Religion in Europe: 
Introduction and Case Studies 


The fear of an irreversible decline is spreading throughout Europe: the 
economy, demography and politics all lead people to think that the future is no 
longer European but that it is transmigrating towards other parts of the world. 
Torn between uncompleted unification and the re-emergence of nationalistic 
movements, Europe seems uncertain as to the path to follow and the relations 
between States and religions reflect this insecurity. The apparently clear course 
towards the secularization of society and its institutions has been interrupted by 
an unexpected ‘return of religion’ in the public sphere, which has sparked off new 
battles around questions that seemed to no longer be of any interest: the crucifix 
in the school classrooms, the mention of Christianity in the European constitution, 
the building of minarets and so on. Its certainties shaken, Europe is looking around 
to see how certain problems, which had been considered to have been solved once 
and for all and which instead have resurfaced in all their complexity, are being 
dealt with in other parts of the world. 

This is what lies behind the interest that many European scholars show for 
the theory of ‘alternative modernities’ which can coexist in the same space and 
at the same time. As a consequence of the decline of the great secular ideologies, 
the new protagonism of the religions, and the migratory movements the European 
countries find themselves at the centre of a debate between different conceptions 
of ‘modernity’: the secular model that is rooted in the Enlightenment and in the 
French Revolution, and more recent models which are inclined to recognize the 
public role to religions. In two regions of Europe this difference is more apparent. 
First of all in the post-communist countries, where the system of relations between 
States and religions has had to be rebuilt virtually from scratch after the fall of the 
Soviet Union: the declaration, in many constitutions of these countries, that the 
State is separate from the Church, is contradicted by the network of concordats and 
agreements which guarantee cooperation between the States and the traditional, 
dominant, majority Churches (with some risks for the religious minorities that 
remain outside this circuit of collaboration). Then there are the States of Northern 
Europe that are characterized by a model of State—Church relations which had 
seemed to be in unstoppable decline and which now shows signs of renewed 
vitality: ‘belonging without believing’, that is continuing to be a member of a 
Church in whose doctrine one does not believe any more, is the formula that best 
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interprets the feelings of a large part of the population and which explains the 
persistence, precisely in the most secularized countries of Europe, of models based 
on the union between State and Church. For this reason we have chosen to open 
this section with an introduction of a general nature which describes the dynamics 
in progress in the Old Continent, and then to collect some contributions that help 
to decipher the processes under way in the States of Eastern and Northern Europe, 
where the passage from the old to the new models emerges in all its complexity. 


Chapter 8 
State and Religion in Europe 


Giuseppe Casuscelli 


A Premise on the Complexity of Europe 


Ever since the ‘idea of Europe’! began to become a concrete historical reality about 
halfway through the last century, with the formation, development and evolution — 
still in progress — of two political and institutional realities now represented by the 
European Council (with its 47 Member States) and by the European Union (with 
its 27 Member States), relations between Church and State have been marked by 
events that have not always developed in a linear way. 

This is not surprising if we consider how different are the religious and 
cultural traditions, the forms of State and of government, the geo-political 
areas, the prospects of economic and social development and so on, of the 
many ‘Europes’ (Continental, Mediterranean, Balkan, Northern, Eastern, the 
area of the former Soviet Union, borders with Asia or Africa). We might also 
consider what different roles have been played by religions (as regards values) 
and ecclesiastical institutions (as regards powers) in their relations with various 
societies and with the different State legal systems. Finally, we might consider 
how the democratic vocation has been consolidated in some European States, 
how recently democracy has been introduced in others, and how the model of 
relations based on concordats (or in general on agreements) is a matter of history 
for some States, while for others the contrary separatist tradition — with its many 
nuances — has become consolidated. 

The multiform models of relations between States and religious communities 
and the profound transformations in progress* have been influenced in their 
turn, albeit to a different extent, by the metamorphosis of the European religious 
panorama owing to the increasingly widespread interconnection in recent years 
between ‘religion, culture, ethics and politics’.* In this varied and multifaceted 
‘Europe’ even the different levels of protection of the religious freedom of 
individuals and of organized minorities can with difficulty be put back together 
into a tidy, rigorous and complete picture. 


1 F. Chabod, Storia dell idea d’Europa, Bari, 1965. 

2 S. Ferrari, ‘Stato e religioni in Europa: Un nuovo baricentro per la politica 
ecclesiastica europea?’, in Quaderni di diritto e politica ecclesiastica, 1/2008, pp. 3—13. 

3 S. Ferrari, ‘Stato e religioni in Europa’, p. 6. 
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This chapter can therefore only seek out the most important lines, in the effort 
to select data that are credibly stable, lines of change that are reliably recognizable 
and problems that will predictably become reality in the near future. 


The Evidence of the Present 


The conviction that Europe is characterized by an accentuated localism of national 
policies as regards Church-—State relations is widespread. This characteristic is 
expressed by the Declaration on the Status of Churches and Non-confessional 
Organizations‘ in the formula: ‘the European Union respects and does not prejudice 
the status under national law of churches and religious associations or communities 
in the Member States’. This formula was confirmed by the Treaty of Lisbon, that 
is by Art. 17 of the consolidated version of the Treaty on the Functioning of the 
European Union, whose entry into force has been deferred until full completion of 
the ratifications. Art. 17 provides: ‘1. The Union respects and does not prejudice 
the status under national law of churches and religious associations or communities 
in the Member States. 2. The Union equally respects the status under national law 
of philosophical and non-confessional organisations. 3. Recognising their identity 
and their specific contribution, the Union shall maintain an open, transparent and 
regular dialogue with these churches and organisations’. 

The recognized political value of the Declaration has favoured, perhaps, 
a reinforced (or, better, biased) interpretation to the extent of making it the 
foundation, in the eyes of many, of the powerful autonomy of single States on the 
subject of Church/State policy tout court, and of the domestic legislations that give 
it reality. This autonomy, which would lead to the exclusion in every field of any 
external interference, has been welcomed by the Roman Catholic Church and the 
German Evangelical Churches, which appear to be inspired by the egotistic interest 
to conserve its own specific and special legal statute, anchored to the foundation of 
the national identity as the limit of Community law, rather than to the foundation 
of religious freedom as an element of the common constitutional traditions. It is 
easy to imagine that these appeals may become wholly or in part common to the 
Orthodox Churches.° 


4 Declaration no. 11 annexed to the final Act of the Treaty of Amsterdam, adopted 
by the Conference of the representatives of the Governments of the Member States of 
the European Union and annexed to the final Act (its text is not part of the conventional 
documents submitted for authorisation and ratification). 

5 R. Mazzola, ‘Chiese cristiane, pluralismo religioso e democrazia liberale’, in F. 
Bolgiani, F. Margiotta Broglio and R. Mazzola, Chiese cristiane, pluralismo religioso e 
democrazia liberale in Europa, Bologna, 2006, pp. 21-54; S. Ferrari, ‘Integrazione europea 
e prospettive di evoluzione della disciplina giuridica del fenomeno religioso’, in Chiese, 
associazioni, comunità religiose e organizzazioni non confessionali nell Unione Europea, 
Milano, 2002, pp. 31—45. 
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I think, therefore, that with reference to Church/State policy it is possible 
to speak of a sort of ‘Europe of the nations’, connected to the myth of national 
sovereignties, just for the discipline of the status of the religious confessions. This 
status should be understood according to an exegetical criterion which would merit 
a critical rethink, since these confessions are expressly set on an equal footing 
as the philosophical and non-confessional organizations. The consequences that 
derive from this, in any case, seem to go well beyond the literal meaning and 
the real scope of the formula provided in the Declaration, which may not be 
considered appropriate for protecting, and in effect has not protected, the area of 
‘regional legislation’ regarding (directly or indirectly) individual and collective 
rights to religious freedom. Indeed, that shield has revealed its fragility ever since 
the European Court of Human Rights began to deal with the associative dimension 
of religious freedom, even though it was not expressly contemplated by Art. 9 
of the Convention (for example the Court, after reiterating that the right to an 
autonomous existence of religious communities is indispensable for the pluralism 
of a democratic society, considered that the lack of recognition of legal status of a 
religious community protracted for over 20 years interfered with the right of the 
applicants to exercise religious freedom).° 

For a correct, ‘systematic’, second reading of the Declaration the interpreter 
can take into due account, on the general normative plane, the primary obligation 
of the Contracting Parties to respect human rights and to recognize for each 
person the rights and freedoms defined under the first heading of the Convention 
for the Protection of Human Rights and Fundamental Freedoms. And he should 
take into account, moreover, the binding provisions of the Treaty on the European 
Union (the Treaty of Maastricht), according to which the Union on the one hand 
‘is founded on the principles of liberty, democracy, respect for human rights and 
fundamental freedoms, and the rule of law’ (principles expressly declared as 
‘common to the Member States’) and on the other hand ‘shall respect fundamental 
rights, as guaranteed by the European Convention’ mentioned above, and which 
‘result from the constitutional traditions common to the Member States, as general 
principles of Community law’.’ 

Also important for the interpreter is the evolution of the jurisprudence of the 
European Court of Human Rights in the light of the recent developments of its 
pronouncements on the subject of religious freedom, which have meant that its 
jurisprudence is becoming the point of reference on the subject of fundamental 
human rights for the organs of the Union? as well as for the European Council. 
In this perspective, the relationship between this Court and the Court of Justice, 
which interprets and applies the norms of the European Convention on Human 


6 Case of Religionsgemeinschaft Der Zeugen Jehovas and Others v. Austria, 31 
July 2008. 

7 Art. 6 of the Treaty on the European Union (Maastricht), as numbered and modified 
by the Treaty of Amsterdam (Art. 12 and Art. 1, n. 8). 

8 R. Mazzola, ‘Chiese cristiane, pluralismo religioso e democrazia liberale’, pp. 25-6. 
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Rights (ECHR) with reference to the jurisprudence of the former, can contribute to 
the phenomenon of the incorporation of the material provisions of that Convention 
in Community law, by means of jurisprudential law.’ 

The binding provisions cited above have influenced the overall picture to a 
considerable degree, rendering it less and less homogeneous both on account of 
the attenuation of the peculiar characteristics that distinguish the various models 
of relations,’ and because of the support of national legislative activities on 
the subject of freedom of religion and conviction offered to the new European 
democracies by the Organization for Security and Cooperation in Europe (OSCE) 
and by the European Commission for Democracy through Law, known as the 
Venice Commission. 

To the OSCE, engaged in promoting the development of religious freedom 
particularly through the Office for Democratic Institutions and Human Rights 
(ODIHR), we owe the drafting of the ‘Toledo Guiding Principles on Teaching 
about Religions and Beliefs in Public Schools’! and moreover — in association with 
the Council of Europe — of the Guidelines for Review of Legislation Pertaining to 
Religion or Belief, of significant impact for the democratic characterization of a 
Church/State policy as ‘uniform’ as possible in the countries of Eastern Europe. 

It is therefore believed that convergence, from the ‘extreme’ models of relations 
towards the centre, is under way in European legal systems. This convergence 
traces the general outlines of a theoretical model — rendered variously in the 
reality of the political and institutional experience of the individual States — and 
is characterized by two factors: the acceptance of a certain public dimension of 
religion, and the selective and step-by-step support by the public powers of the 
religious communities that fulfil certain requirements and accept a certain degree 
of State control.’ 

Though confirming the distinction between the spheres of competence, this 
model therefore presupposes and permits a moderate involvement of the State 
with the religions,” and at the same time no longer sets at the centre of public 
intervention the logics and procedures inspired by government control of a 
centralist — if not authoritarian — nature, but the mechanisms of valorization of 
individual choices." 


9 J.C. Moitinho De Almeida, ‘La religion et le droit communautaire’, in Religions in 
European Union Law, Milano, 1998, pp. 9-20. 

10 R. Mazzola, ‘Chiese cristiane, pluralismo religioso e democrazia liberale’, pp. 24-6. 

11 Warsaw 2007. The Commission of Experts of the ODIHR on freedom ofreligion or 
belief, composed of 60 members, which acts as consultative body of the States participants 
of the OSCE for the promotion of freedom of religion, provides each State with legislative 
assistance and comments on specific cases. 

12 S. Ferrari, ‘Stato e religioni in Europa’, pp. 11—13. 

13 J. Fox, ‘World Separation of Religion and State in the 21st Century’, in 
Comparative Political Studies 39/5 (2006), pp. 537—69. 
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The convergence in question is the fruit of the weakening of the confessional 
principle in the various regions of Europe and of the consequent interconnection 
between public and religious bodies. Forms of excessive involvement are looked 
upon with increasing suspicion, the entanglement between the normative sources 
and the governing bodies of religious confessions and States is increasingly 
limited.'* Systems with a State Church, a dominant religion or a Church established 
by law have indeed become increasingly extraneous to a society which experiences 
at the same time the achievement of its secularization and the development of its 
religious fragmentation. 

This convergence is also the fruit of the opposite weakening of the principle 
of laïcité in its meaning of ‘hostile’ secularism, determined by the spreading of 
a model of separation that has been defined as friendly and collaborative,'® more 
consonant with the political systems of participative democracy. It is a model 
that excludes neither recognition nor State support of religious communities, 
cultivating dialogue between public institutions and religions and, sometimes, even 
seeking their ‘collaboration’ or ‘cooperation’ commensurate with the historical 
and sociological factors pertaining to individual countries." 

In synthesis, it is possible to say that ‘the trend towards separation between 
civil society and religious society, between Church and State’ constitutes a 
‘common denominator’, clearly according to a new acceptation that does not 
impede collaboration, agreements and synergies.'* In Europe a form of contractual 
separation,” or of collaborative neutrality,” is thus becoming established which, 
nevertheless, raises some questions and requires new solutions. 

The development of science has given rise to new issues of an ethical nature, 
and has paradoxically led to a rapprochement between the religious and the civil 
spheres, between the sacred and the profane and, sometimes, to the confluence of the 
former with the latter. If on the one hand the intersections between religion, ethics 
and culture make it even more difficult than it was in the past to draw distinctions 
between that which is Caesar’s and that which is God’s,”' on the other there emerges 
the religious claim to impose on all people (whether or not they are believers) respect 
for the law of nature, for divine will, and for the truth, which has led some to declare 
that the real problem today is that of the neutrality of the European legal system 
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18 R. Mazzola, ‘Chiese cristiane, pluralismo religioso e democrazia liberale’, p. 24. 
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towards those who do not believe: and this despite the fact that there has been a 
significant reduction in religious practice in European countries. 

A similar “democratic interventionism’ by ecclesiastical authorities (especially 
by the Roman Catholic Church, by means of Bishops’ Conferences) contrasts, 
nevertheless, with the behaviour of those believers who heed their teachings to a 
limited extent, neglecting the Church indications and limits on themes of morality 
and custom: these sometimes believe without belonging, or rather, they belong 
without believing. It thus seems possible that the ‘theory of the two crutches’ can 
make a comeback: a political power, which masks its effective weakness in the 
choice and protection of ‘secular’ values, requests support from the Churches; the 
Churches, which behind the rigidity of their teachings conceal the difficulty and, in 
some sectors, the incapacity to dialogue with the modern world, ask the State for 
full, effective (sometimes exclusive) recognition as agencies of universal values, 
together with the restitution of ‘civil’ competences which they had lost in the past.” 

It is hard to believe that strong convergences have been achieved towards a 
common law on faiths and convictions. Trends and drives (alongside resistance 
and barriers) are becoming established, albeit slowly. They are more evident in 
the European Union, a little less in the Europe of 47, and on the legal plane they 
depend to a large extent on the role played in recent years by the European Court 
of Human Rights, ‘as much inside as outside the borders of the Union’ .”* 

Three features can be considered to be widely shared: 


1. The tendency (in the opinion of some authors a real convergence) towards a 
broad and undifferentiated protection of religious freedom (both professed 
individually, according to the literal text of Art. 9 of the Convention, and in 
the associated form; including in this case the organizational profiles internal 
to every religion, considered instrumental to the individual religious liberty 
by a jurisprudential trend that may be considered consolidated). 

2. The general rule, whose abstract validity is not always supported by 
effective respect, of the independence of politics and law from religion. 
As the European Parliament also reaffirmed just recently (‘The Assembly 
reaffirms that one of Europe’s shared values, transcending national 
differences, is the separation of church and state. This is a generally 
accepted principle that prevails in politics and institutions in democratic 
countries’),”> this is a common value that transcends national differences, 


22 F. Margiotta Broglio, ‘L’identité nationale, les traditions constitutionnelles 
communes et les structures juridiques des relations avec les religions dans les Etats 
membres’, in Religions in European Union Law, Milano, 1998, pp. 77-88. 

23 M. Jasonni, ‘La requisitoria contro il cacciatore con il fucile spianato’, // Ponte, 
December 2008. 

24 S. Ferrari, ‘Stato e religioni in Europa’, p. 8. 

25 Recommendation 1804 (2007) State, religion, secularity and human rights, adopted 
by the Assembly on 29 June 2007 (27th session), at para. 4. 
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although in practice the separation of the Churches from the State presents 
different controversies in its accomplishment. 

3. The broad and contextual State practice ofusing selective criteria (variously 
graded) in relationships with Churches, in particular on the subjects of 
recognition, organizational autonomy and financial support, which are up 
to the political discretion of the public powers. 


Changes in Progress 


Europe is, however, full of tensions and changes. The inter-religious balances in 
the European space are changing, also because of the considerable interventionism 
of some Churches. The Roman Catholic Church has to deal with the claims of the 
Orthodox Churches and with the ancient, but renewed, disputes with Judaism; the 
Protestant Churches appear to be divided from within on several ethical issues; 
Islam is moving in the direction of overcoming the connotation of ‘marginal’ 
religion of immigrants and assuming a ‘European’ appearance once the entry of 
Turkey into the European Union has been completed, in line with what is already 
happening in the Europe of the 47 nations. 

As a result, difficulties in the inter-religious dialogue intensify the tensions of 
religious origin present in the political community and in civil society, and add 
obstacles to their peaceful composition, as the European Parliament has perceived 
(the Parliament ‘considers that the European Union, on the basis of the separation 
of church and state, should encourage representatives of different religions 
to develop a policy designed to improve tolerance, mutual understanding and 
respect for different cultural and religious communities, inside as well as outside 
the European Union’). The difficult convergence not only between secular and 
Christian thought, but also among the religious ways of thinking, is seen precisely 
when the most pressing ethical themes of contemporary society come into play. 
These, given the breadth and depth they assume, once more raise the questions of 
the conceptual and practical autonomy of politics from morals, of the distinction 
between sin and crime, certainty of law and truth of faith, and therefore, in 
synthesis, between public institutions and religious magisterium. 

Other signs of changes in progress may be gathered from the dual statement — 
by the European Court of Human Rights and by the European Parliament — of the 
existence of inevitable links between democracy, secularism and the separation 
of the State from the Churches, in the sense that their separation and the secular 
nature of the State increase the rate of democratization of every political system. 

This perspective leads to innovative consequences. The interaction between 
democracy and forms of regulation of the relations between Church and State 


26 European Parliament’s Resolution on Human Rights in the World in 2002 and the 
policy of the European Union on the subject of human rights approved on 4 September 
2003 (Official Journal of the European Union, 25 March 2004), para. 135. 
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does not permit these relationships to constitute a special, independent sector of 
legal experience in State (legal) systems protected by a barrier that the European 
institutions cannot cross, if it is true that they too, as has already been observed, 
weigh upon the overall balance sheet of the democratic system.” 

The globalization of the inalienable rights of human beings and their 
interconnection with religious freedom — and the consequent need for their 
reasonable and proportional balancing by the judge — means that the latter will 
increasingly lose the connotation of a privileged freedom (destined to prevail in 
the case of conflict with other freedoms) accentuating the supportive, network 
nature of all freedoms. Increasingly, religious freedom stands ‘at the crossroads 
of other fundamental rights of individuals and primary interests of states; 
increasingly religious freedom goes beyond the boundaries of mere profession of 
faith or exercise of worship, and emerges in the legal fields where ulterior interests 
operate in a specific way’,** the latter also being connected or connectable to the 
fundamental rights of the individual. 

In this context should be set the general inclination and invitation expressed 
by European institutions progressively to eliminate every source of law inside the 
Member States ‘likely to be discriminatory from the angle of democratic religious 
pluralism’.* Always in this context it would not be without foundation to consider 
that, in time, inviolable rights may become — albeit as the result of (not an easy) 
process of modification of the current legal picture — an indirect instrument of (not 
only jurisprudential) control of national Church/State policies. 

The collaborative separation mentioned above favours (and is favoured by) 
‘dialogue’ between institutions and religious confessions. But I believe that only 
an impulse of enthusiasm or hope can lead to the identification of manifestations 
of dialogue with ‘cooperation’ or ‘collaboration’ in the strict sense. The latter two 
political projects, and the legal institutions in which they can be realized, assume 
that there are common goals to pursue and activities to carry out together, to achieve 
something more than what can be attained through the separate commitment of public 
institutions and religious organizations, at any level. Also individual States, through 
the instruments of the agreements, rarely achieve those levels of ‘collaboration’ and 
‘cooperation’ that presuppose specific common aims (not general ones, such as ‘the 
good of mankind’), shared (to some extent) operative and procedural methodologies, 
and unified (at least in part) personnel systems and tools. Indeed, such mixtures 
concretize conflicts with the rules of democratic secularism, giving rise to situations 
of excessive involvement of the public and ecclesiastical institutions. 
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A dialogue that is free in its forms, contents and aims could be the screen 
for activities that border on lobbying. As for the European Union, the European 
Parliament appears to be aware of this as it has shown caution in requesting ‘the 
Council and the Commission to enter into regular dialogues with local religious 
communities in order to establish a deeper understanding of religion’s potential 
role in an open society, and to discuss how Member States deal with secularism 
and religious freedom’ and in considering that ‘guiding principles should be 
provided to organize these consultations and to outline relevant criteria for 
participating partners’.*° 

It has been mentioned that in the states of Europe, including those governed 
by the principle of religious pluralism or even by secularism, there is widespread 
selective aid— ofa diverse nature and range — to the ‘traditional’ Churches, whether 
direct (especially through the various systems of public financing) or indirect (by 
means of administrative facilitations, tax exemptions, etc.), which may be overt or 
masked in the context of neutral measures. 

Observing what generally happens does not exempt one from pointing out 
that such indiscriminate assistance violates the rule of equal opportunity to be 
offered to minorities which characterizes a democratic and pluralist, and at the 
same time secular, system. These forms of ‘state aid’ (motivated by political 
opportunism, anxiety about security, fears about Islamic immigration, contrasting 
motivations of ‘identity’, suspicion towards beliefs that are not connected with the 
great monotheistic religions) may constitute residues — more or less ‘softened’ — of 
old confessionalism. Moreover, in the absence of uniform and shared rules that 
specify the substantial requirements of reasonableness and proportionality and 
the formal requirements of transparency, such support may lead to new forms of 
discrimination between religions and, consequently, between individuals. 


The Problems of the Future 


Changes in progress provide information about the problems of the future. The 
slow pace of progress in the concrete experience of Europe towards secularism, 
religious pluralism and religious freedom itself is caused by multiple factors. 
From the legal point of view some of these lie outside the sphere of State— 
religious community relations, such as the not-yet-easy access to the European 
Court of Human Rights which should guarantee an effective and widespread 
legal application of those rights. Others are internal, such as the unregulated 
selection of ‘accredited’ religions and the persistence of legal conditions that 
are differentiated and differentiating. Special institutions, which can overcome 
or at least attenuate the localism of models and of national legislations, are 
necessary to plant secularism, pillar of European democracy (according to 


30 Thus para. 137 of the Resolution by the European Parliament on Human Rights in 
the World in 2002 (see footnote 26). 
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the consolidated orientation of the European Court of Human Rights), in the 
territory of individual States. 

If it has been possible to start moving towards overcoming national exclusive 
sovereignty in questions of foreign policy and security, it is possible to hope that 
the same may occur for Church/State policy, at least in its general orientation. 

In this direction may operate both the rules of jurisprudence — which are still to 
be identified by the European Court of Human Rights?! — and (in a more systematic 
manner, but in a more distant time-perspective) normative rules in the proper 
sense, which are binding for the Member States of the Council of Europe and of 
the European Union. 

On the one hand the claim for an enlargement of the areas pertaining to the 
spiritual cannot but encounter tenacious resistance, and on the other hand the 
difficulty of realizing an effective and generalized control of the agreements 
between States and Churches must not be underestimated: this explains why 
the European Parliament has explicitly stated, in the Resolution on women and 
fundamentalism of 13 March 2002, that it ‘considers the separation of church and 
state to be the most acceptable form of government in a democratic society’, and 
calls on ‘the Member States to remain neutral vis-a-vis the various religious creeds, 
to retain their secular character, ensuring a complete division of responsibilities 
between Church and State’.*” 

In this climate it is possible to imagine that national laws deriving from 
the system of agreements and their imprinting of privilege will face increasing 
difficulties, and that there will be the need for a super partes control, so that the 
agreements may be transparent instruments of democratic dialogue between the 
Churches and the public institutions. 

Evidence of this is that the European Commission, at the request of the European 
Parliament, asked the Network of Independent Experts in Fundamental Rights” to 
provide a special report on the agreements established between the Holy See and 
the Member States on the subject of conscientious objection, in order to deal with, 
amongst other things, the subject of the primacy of such agreements in national 
law and the question of their possible incompatibility with fundamental rights 
and the law of the Union. The case arose in relation to the Basic Treaty between 


31 Ina similar way to what happens in the United States of America (in reference 
to the establishment clause contained in the first amendment to the constitution) with 
the ‘Lemon test’, drafted by the Supreme Court to identify the features of an excessive 
involvement in religion by the government. 

32 Also in the most recent Resolution on the right to freedom of expression and 
respect for religious beliefs of 16 February 2006, the European Parliament reiterated that 
freedom of expression, thought, conscience and religion enshrined in Art. 9 and 10 of the 
European Convention on Human Rights ‘form a fundamental part of the development of 
European democracies, as does the clear separation between state and religion’. 

33 The EUNIEFR (European Union Network of Independent Experts on Fundamental 
Human Rights), a body linked to the European Commission Directorate-General for Justice, 
Freedom and Security, on this point provided its Opinion n. 4 of 2005. 
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the Holy See and the Slovak Republic of 24 November 2000, in which the latter 
(in Art. 7) ‘recognizes the right of all to obey their conscience according to the 
doctrinal principles and morals of the Catholic Church’ and leaves the definition of 
the ‘extent and conditions of the application of this right’ to a subsequent particular 
agreement between the parties. The concordatarian provision recognizes to all, and 
therefore to unbelievers or to different believers, the right to object in conformity 
not with their own conscience but with the dictates of a faith to which they are 
extraneous, and for this aspect it is imposed on them. 

It is possible that this initiative will remain isolated and circumscribed. But it is 
not incongruous to hypothesize that it may mark the beginnings of a new attention 
by the bodies of the European Union to the agreements with religious confessions 
as regards the features that wholly or in part cover the (very broad) area of the 
general principles of European law, in particular the principle of equality and 
non-discrimination. Such attention could also have repercussions on the condition 
of the Churches in the national laws that implement the agreements. 

Finally, it should be pointed out that problems may arise from the indiscriminate 
application of the principle of subsidiarity. This allows the Churches that are more 
deeply rooted from the historical and sociological point of view and more important 
as regards numbers of adherents, to have recourse to the indirect instruments of 
support and to the ‘neutral’ mechanisms of reinforcement of their presence in the 
social sphere by means of the multiple associative forms of their believers. 

Indeed, in this way religious communities may overstep the threshold of 
charitable intervention to enter the space of remunerated solidarity and the search 
for profit. At the same time they may introduce or impose connotations belonging 
to religiously oriented organizations in structures oriented towards the satisfaction 
of social needs, where differentiated access and supply of services, due to the fact 
that the users belong to a religious faith, should not be permitted. 

The occupation by religious organizations of sectors extraneous to their primary 
goals (the core business), but nevertheless managed with criteria inspired by their 
faith and operative modalities consistent with it, may lead to the real risk of new 
forms of temporal power of the Churches. This risk can and must be dealt with 
by recourse to the clause of the necessary protection of the rights and liberties of 
others (Art. 9.2 of the ECHR), which assumes in this context a new meaning and 
the primary (constructive rather than impeditive) function of ensuring widespread 
and effective protection of the values of democratic pluralism.’ Within (public and 
social) institutions, this attitude implies the protection of minorities, of those who 
are different, who have little visibility, little voice or little ability to be heard. 

A market without rules, governed by the rules of competition, and where the 
primacy of public politics is absent, will necessarily penalize and discriminate 
minorities. These could be excluded from the dynamics of participation or, 


34 G. Macrì, Europa, lobbying e fenomeno religioso. Il ruolo dei nuovi gruppi 
religiosi nella nuova Europa politica, Torino, 2004. 
35 R. Mazzola, ‘Chiese cristiane, pluralismo religioso e democrazia liberale’, p. 33. 
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conversely, might be driven — appealing to a sort of clause of most-favoured- 
religion — towards a spasmodic quest for the best treatment. This acts as a 
disincentive to dialogue between religions and overloads the State with the burden 
of difficult decisions.*° 

States and Churches will have to develop a sense of responsibility not only for 
the management of their relations, as has already been outlined,” but also for the 
responsibility that each of them has with regard to the injustices and inequalities 
that they have caused or that they have tolerated in their national territories on 
account of the religion professed by their citizens and faithful. They can thus 
recognize that the national interest in domestic religious peace will enjoy more 
adequate protection, as regards efficacy, and a more stable position, from the point 
of view of duration in time, in the broader European perspective. 

In this regard, it is difficult to imagine that the idea of a secular life ethically 
motivated veluti si Deus daretur” (which would overturn Grotius’ formula of etsi 
Deus non daretur) can be viable for Europe: this idea presupposes a decision about 
which specific God exists, always having, at the end, to favour one as the most true, 
or at least as the most favoured, so to receive His word as the most acceptable. 

This perspective stands in insuperable contrast with the religious pluralism 
that expresses the identity and the foundation of a European Church/State law 
which is oriented, in its theoretical assumptions and practical aims, towards the 
protection of the religious freedom of believers and non-believers in the context 
of secular societies and democratic legal systems. In this context, every attempt 
to separate the discipline of the status and role of religious communities from 
the discipline of the freedom of religion and of conscience appears to be an 
unlikely prospect. Realizing that effective religious pluralism which is inherent 
in the very notion of democratic society entails that Europe — where even today 
‘mutual mistrust, intolerance, racist incidents and discrimination mainly take 
an ethnic form, but sometimes a religious’ — respond with the resources of a 
sort of new liberal Humanism. This Humanism should be open to the religious 
dimension and at the same time respectful of non-religious convictions, ‘on the 
basis of shared ethical principles and democratic citizenship’,*® a reflection of 
a civil conscience that moderates the public expression of one’s identity and 
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religious belonging, preventing these expressions from becoming forms of 
intolerance, offence and prejudice.” 

Even if it were possible and desirable to share the opinion“ that the relation 
between religiosity and democracy cannot only be read from the defensive 
standpoint, as if the religious communities constituted only a threat to the autonomy 
of the State, but that it can also be interpreted in a positive perspective, seen 
functionally as the pursuit of common objectives on the social and institutional 
plane (although I would prefer to call them shared objectives), it cannot be 
forgotten that the precondition of a democratic dialogue between Europe and 
the Churches is that neither of the parties consider itself the exclusive bearer and 
interpreter of ‘non-negotiable values’ and of requests for the forced adaptation of 
the multiplicity of creeds and convictions to the contents of a ‘truth’. 

The most recent events in the European Union, until the current stalemate of the 
Treaty of Lisbon, can nourish scepticism as to the stability of today’s situation and 
to the evolution of the trends previously outlined. They may also give rise to doubts 
that the complex social and political changes of today can be governed without the 
support (however weak this may be) of a unitary normative foundation. 

It is useful to remember that, right up until June 2009, 42 per cent of the 
European population believed that discrimination based on religion and creed was 
quite widespread, and that the percentage was highest in the countries which had 
joined the European Union early on (in Italy for instance it was 55 per cent). 
An adequate response to this European malaise entails the social, political and 
institutional resolution of the paradox of hypermodernity. A paradox due to the 
fact that, on the plane of principles, one observes the opening of old systems of 
relations between States and Churches to the new pluralist panorama whilst on the 
contrary, on the practical plane, one feels rather an inversion of this process every 
time it is felt as an attack on the traditional equilibrium.” 

Europe cannot respond to this malaise while lacking a strategic vision. 
Institutions are called to interpret the need for a change, providing the necessary 
reforms also with regard to organizational structures and the sources of law and 
giving body to a new legal model that is able to define, in forms that are compatible 
with democracy,” pluralism and distinction of the spiritual and temporal orders 
on the one hand and sharing of values, beliefs and convictions on the other. Thus 
setting at the centre the inviolable rights of the person, among them freedom of 
conscience and religion. A freedom (I use the words of the European Court) that is 
a precious asset not only for believers, but also for atheists, agnostics, sceptics and 
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those who are indifferent according to a pluralist vision, conquered at a high price 
over the centuries, which cannot be dissociated from democratic society.“ 

Also in the context of Church-—State relations, we may repeat in the words of 
an ex-President of the European Commission* that there is need for a Europe that 
is strong, responsible and courageous, which can render always broader and more 
effective the comparison between ‘regional’ laws and the principles of European 
constitutional law. 


44 See the decision Leyla Sahin v. Turkey, 10 November 2005, § 104. 
45 R. Prodi, ‘Per l’ Europa’, in il Mulino 1 (2008). 
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Chapter 9 
States and Religions in 
Post-Communist Europe 


Giovanni Barberini 


It is necessary to devote a special consideration, for reasons that will be explained, 
to those States of Central and Eastern Europe that have recently become members 
of the European Union. The philosophical and ethical debate concerning religious 
freedom is not as rich in all the states of the region, mainly because of the recent 
political past of this vast European area. Furthermore the philosophical ratio 
of fundamental rights is still evolving, even if most of the States that are here 
taken in account recall the human rights international instruments in their recent 
constitutions. Last but not least the States considered in the chapter represent a 
very different social, political and religious point of view from the one of Russia, 
the nation that led and controlled the whole region for more than 40 years. 

I had the fortune to closely research the above-mentioned countries since the 
1960s, studying them from within thanks to prolonged periods of residence. Having 
witnessed the collapse of the totalitarian regimes, and the following transition 
from ‘real socialism’ to democracy, it is with great satisfaction that I now write of 
how freedom of religion is spreading as a normative foundation throughout these 
countries, after a long period of persecution. 

The Central and Eastern European countries are undergoing a transitional 
process which is not yet completed. A complex transition due to the need for 
democratization: the establishment, and functioning, of complex structures that 
guarantee and safeguard that the work of a democratically elected government acts 
in respect of human and fundamental rights and in favour of those political goals 
which correspond to the values and principles of its society. Democratization is a 
cultural and political issue, but the only one that can grant the necessary stability 
for the rule of law. 

It is useful to recall past and recent events of local history, events which are not 
directly linked to the law-religion issue, but nonetheless necessary to understand 
the society in which the religious phenomenon today occurs, and where it has 
difficulties to assert itself or is not entirely free. 

The States and populations of Central and Eastern Europe, after having lost 
their cultural background, their ‘Mittleeuropa’ legacy, due to the division of the 
continent, were even denied self-determination (the Baltic region was invaded 
and annexed to the Soviet Union). Even though the desire for freedom was never 
uprooted from these populations, the 40-year dominance of Marxism-Leninism 
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managed to penetrate, in different ways and different periods, the society and 
populations of the area. Thus rebirth and democratization will follow with different 
speeds, which will clearly depend on the intensity of the Marxist penetration. 

One other important aspect that has to be taken into consideration, that emerged 
during the Communist regime, is the deep contrast, if not open hostility, between 
the different populations of the area. Even with the COMECON and the Warsaw 
Treaty, and even if the various Communist parties called themselves ‘brothers’, 
the respective populations did not have the same feelings. 

Before the establishment of the Communist regimes, each country was 
at different stages of its cultural and political evolution. This is an important 
element that has to be taken into consideration, because the road to rebirth and 
democratization will be influenced by the social and cultural legacy of the pre- 
Communist period. 

Concentrating on the subject of the chapter, history shows very different 
instances: we cannot nullify the diversities and the specificity of the States and 
of the organized societies present in each. The specificity can be determined 
from the existing relation between religion and State; from the involvement of 
religion in the local political and cultural events; from the presence, or absence, of 
nationalistic trends — some of which seem to have risen again, or are rising again 
— and the support a religion gives, has given, or wants to give, to these trends; from 
the faith of the population; from the presence, or lack, of atheistic trends; from an 
existing and substantial, even if informal, confessional structure of the State. This 
specificity simply means that there are as many realities as there are States. 

Throughout European history national minorities have been a present and 
relevant issue. Minorities which, in many cases, profess the same religion and, 
therefore, broaden the issue from that of national minorities to that of religious 
minorities. Legal provisions that limit, if not persecute, national minorities are, 
in most cases, violating their freedom of religion, thus giving rise to conflict. 
The geographical and political situation, as resulting after the Second World War 
and the most recent political events, varies greatly, even if the States belonging 
to this area are nowadays members of European Union. In general terms, the 
Communist regimes, especially some of them (i.e., Romania), did not take into due 
consideration national minorities, which were considered elements of instability 
and potentially subversive of the Marxist-Leninist ‘reason of State’. In recent 
years a number of laws safeguarding the freedom of national minorities has come 
in effect and, within the Stability Pact framework, some bilateral agreements have 
been signed to favour a general reciprocity. In other words it can be said that there 
is a need to avoid national minorities, and religious minorities, becoming a factor 
of instability, and instead that these should contribute to stability. 

Within the transitional process, which will still be long and diverse not only 
from a socio-economic point of view, the acknowledgment given by the States 
to those Churches that played a role in the opposition to Communism has to 
be taken in account. This acknowledgement can explain a number of laws and 
normative provisions that were introduced after 1989. Even within this context 
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there are a number of different scenarios: there were Churches that were openly 
against the Communist regime, like the Catholic Church; there were Churches 
which were not openly against the regime; and Churches that worked and helped 
the regime. There are many reasons for this diversity, but it is without doubt that 
the Churches that were against the regime have played, and still play, a role within 
the democratization of the society. As an example we can recall the different 
agreements and concordats that the Catholic Church has signed with many States 
of the ex-Communist area. 

Churches and religious communities now rely on the consolidation of democratic 
institutions, that is the institutional and constitutional framework within which 
they can act. This is considered suitable for defending all the rights and the rights 
of all, i.e., a constitutional State able to guarantee a real status libertatis defending 
freedom and openness within democratic and civil society. 

It might be useful to recall what has been said during an international symposium 
in Budapest in 1997, organized by the Hungarian government, whose title was Le 
rôle des Églises dans les sociétés nouvelles. Twelve States belonging to the Central 
and Eastern European area and which had shortly before got rid of the Marxist- 
Leninist ideology (Albania, Bulgaria, Croatia, Hungary, Macedonia, Moldavia, 
Poland, Romania, Slovakia, Czech Republic, Ukraine and Serbia-Montenegro) 
took part in this initiative. A passage of the adopted Final Declaration affirms: 


prenant conscience du fait que les Églises et autres communautés religieuses de 
leur pays sont des éléments importants et précieux de la société et des facteurs 
de cohésion sociale pour la communauté, sachant que les Eglises et autres 
communautés religieuses sont actives en matière de vie spirituelle et se livrent 
aussi a d’autres activités dans les domaines de la culture, de l’éducation, de 
assistance sociale et de la santé, renforçant ainsi la conscience nationale et 
jouant un rôle important dans la vie de leur pays.! 


We can say that the need to acknowledge the function of religious institutions in 
the new democratic societies was strongly felt. 

I think we should avoid the tendency (and sometimes the temptation) to consider 
religious freedom (even as far as it concerns some confessional institutions) 
as a sort of privileged freedom. In this phase of transition and of construction 
of a democratic State, a clear consideration of what status libertatis means is 
still needed. This status should give particular consideration, among rights and 
freedoms, to that which can be considered the fundamental freedom: freedom of 


1 ‘Being aware that churches and other religious communities are important and 
valuable components of society and elements of social cohesion of the community, knowing 
that churches and other religious communities operate in the field of spiritual life and are 
committed to other activities concerning culture, education, social assistance and health, in 
this way strengthening the national conscience and playing an important role in the life of 
their countries’. 
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conscience, which manifests itself within freedom of religion, but always within 
a democratic constitutional framework. On the other hand, the tendency towards 
a special affirmation of freedom of religion after past oppression and persecution 
can be understood. Taking this tendency into account could also be considered as 
a form of reparation for wrongs suffered. 

Churches and religious communities in many States are engaged in supporting 
social and economic regeneration. The rules in favour of religious confessions 
are to be considered within this framework. This is a very relevant aspect of the 
question. Fundamentally, States act so that all take part in the social renovation of 
a country and in the consolidation of institutions after a totalitarian regime. On the 
other hand, this is also in relationship with the economic problems that each State 
has to face and which are magnified by globalization. 

No doubt religious confessions play a part in social life. But secularization 
and laicization are on the increase in all the States to a different extent, more or 
less rapidly. Religious freedom is assured and undoubtedly its legal discipline fits 
positively into the process of democratization aimed at the internal stability of 
States. However, if we remember the attempts at systematic atheistic education 
promoted by the Marxist-Leninist regimes, sparing no efforts, with some 
consequences for the consciences of young people, we can assert that laicization 
and the consequences of atheistic education form a mix which opposes the religious 
phenomenon. Considering that the claim for religious freedom acted as a general 
claim for freedom of thought during and against the Communist regime, we wonder 
about the reasons for this opposition. Secularization is a rapid phenomenon in the 
West; it has its own history and cultural tradition and the Christian religion and 
Churches have not played the role they played in Central and Eastern Europe, where 
everybody, independently from being a believer or not, felt himself protected by the 
Churches, which were considered to be real forces opposing the regime. I would 
not speak in an oversimplified way, but I think that after the fall of the Communist 
regimes, secularization is considered as a form of release of social matters from the 
religious, a consequence in line with the status libertatis. 

A problem concerning all the States is represented by the so-called ‘new 
religions’ and ‘sects’, or organizations defining themselves as ‘Churches’ or 
‘religious communities’. This new situation can represent a problem, especially 
for the Catholic Church and the Protestant ones which have always claimed and 
still claim the same freedom for everybody, first against the Communist regimes 
and now in the process of democratization. The question has to be considered not 
only from a theoretical and strictly confessional point of view, but also taking 
into consideration social and political aspects. It is a recent phenomenon which 
challenges the traditional logics of institutional agreements and relationships and 
shows itself even through anomalous — in any case, not traditional — religious 
practices and behaviours. These new forms of religion are often supported by 
foundations, institutions and organizations in the United States and in some Western 
or Northern European countries (Netherlands, Scandinavian countries) and take 
part in the social life and are present in different countries, having at their disposal 
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remarkable resources. In general terms, States adopt a prudent — sometimes diffident 
— line of defence, above all in the procedures concerning the juridical recognition 
of religious communities and therefore the legitimacy of their activity. The new 
religions are generally considered as partly unknown interlocutors, extraneous to 
the culture and religious tradition of a given country, in a system where democracy 
is still not well established and pluralism is not fully put into practice. 

These considerations explain the legal background that is now under 
construction, a background which is never created from nothing since history, past 
and recent, always influences (and some time imposes) certain decisions. The legal 
background can be described, in brief, taking into consideration three different 
frameworks: constitutions, laws and agreements. 


Constitutions 


Since 1990 these States, which had finally regained independence and sovereignty, 
have adopted written constitutions, with the crucial support of international 
organizations, that often explicitly recall international human rights documents. 
It’s a fact that these constitutions, which are clearly oriented to the protection 
of civil rights, contain, like most democratic constitutions, a relevant number of 
provisions which list rights and freedoms typical of a rule-of-law State. Within 
these lists freedom of religion is included, a freedom expressed in different forms, 
but coherent with the international standards and in particular with the EU ones, 
even if, for some States, there may be an unclear approach to it. These constitutional 
provisions regard, mostly, freedom of religion and worship, the definition and 
indications of the relations between State and religious confessions. 

The freedom of religion, faith, belief and religious confession, both individual 
and collective, is generally well established and provided with suitable guarantees. 
In a democratic system, these ‘classic’ provisions can be interpreted without the 
clauses that were typical of the Communist regime (concerning the Party and the 
State’s interests), even if they did declare freedom of religion. 

Some constitutions in force today (the Bulgarian Constitution: art. 37.2; the 
Estonian Constitution: art. 40.3; the Lithuanian Constitution: art. 26.4; the Polish 
Constitution: art. 53.5; the Slovakian Constitution: art. 24.4; and the Czech Charter 
of Rights and Liberties: art. 16.4) state the limitations on the enjoyment of religious 
freedom referring to national security, public order, health and morals as well as 
the rights and liberties pertaining to other citizens. Art. 15.3 of the Slovenian 
Constitution considers the rights concerning other citizens, in the cases stated by 
the constitution, as the only limit on rights and liberties. The constitutional rules 
state that limits have to be established by law, thus handing the safeguarding of 
these rights to the discretional power of the authorities, which could pose a threat 
to the free exercise of the freedom of religion, since administrative reasons could 
be used as an excuse to limit this right. 
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Naturally, a general reference to ‘democratic society’ (stated in art. 16.4 of the 
Czech Charter of Fundamental Rights and art. 24.4 of the Slovakian Constitution, 
following the European Convention of Human Rights) had to be made, though this 
trend was not universally followed. 

What is the States’ position on religious confessions and communities? The 
Constitutions of some States decree, in similar terms, the principle of separation 
(Bulgarian Constitution: art. 13.2; Latvian Constitution: art. 99; Slovakian 
Constitution: art. 24.3; Slovenian Constitution: art. 7.1; Hungarian Constitution: art. 
60.2). The constitutions of other States decree the non-existence of a State religion 
or Church (Estonian Constitution: art. 40.2; Lithuanian Constitution: art. 43.7). The 
Polish Constitution affirms the State’s impartiality (art. 25), the Romanian one (art. 
29.5), the Slovak one (art. 24.3) and the Czech Charter of Rights and Liberties (art. 
16.2) clearly state the autonomy of religious confessions as far as concerns their 
interior organization. Thus, the statement of separation in a constitution certainly 
represents a basic principle of a legal system. Nevertheless, it is implemented in 
different ways depending on the State, according to whether history, the relevance 
of a Church and the needs of a modern society can superimpose rules without 
respecting the traditional concept of separation between State and Church, 
considered as outdated. Furthermore the affirmation of State’s /aicité, implicitly or 
explicitly underpinning all its legal provisions, has to be discussed. 

In general terms, it is difficult to find exact references in the above-mentioned 
constitutions as far as the interpretative aspects are concerned, due to an inadequate 
doctrinal debate which, maybe with the exception of Poland and Hungary, has 
barely begun. Constitutional courts’ sentences can help in this case. 

Two constitutions (the Bulgarian — art. 13.3 — and the Lithuanian — art. 43.1) 
directly refer to one or more ‘traditional’ confessions, even if they stated the 
principle of separation or the non-existence of a State religion. 


Laws 


National legislators work within the constitutional framework. As far as it concerns 
the complex issue of recognition, registration and the related legal status of religious 
confessions and, more generally, religious freedom as an individual and collective 
right, the juridical situation is different in every State. The issue, furthermore, is 
regulated with procedures proper to every State and in many cases through ad hoc 
laws. These different approaches directly influence the full enjoyment of the right 
of freedom of religion and the place of confessions within the legal system. 

There are special laws in Bulgaria (2002), Estonia (1993), Latvia (1995), 
Lithuania (1995), Poland (1989), Czech Republic (2002), Slovakia (1991 and 
further amendments in 1992), Slovenia (2007) and Hungary (1990). A new law 
concerning cults entered into force in 2006 in Romania, since the Romanian 
Orthodox Church claimed the status of ‘National Church’. 
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Aiming, theoretically, at the implementation of constitutional laws defending the 
individual and collective freedom of religion and respecting recognized social and 
cultural pluralism, these laws state the juridical equality of all religious confessions 
and ban all forms of discrimination. Furthermore, they regulate the procedures 
concerning registration and recognition of the institutions’ juridical personality, 
define the juridical framework for activities of the clergy, for the confessions’ 
organizational autonomy and for effective religious practice and teaching. Usually, 
recognition is given in a liberal spirit. Sometimes laws regulating the confessions’ 
juridical regime raise a doubt about their conformity with the principles contained 
in the constitutions because procedures concerning recognition and registration are 
difficult and complex and can show a ‘jurisdictional’ character, as a certain number 
of members is necessary in order to effect registration. There could be a contrast 
between the State’s declared willingness always to defend the enjoyment of religious 
freedom and the tendency to affirm forms of control aimed at defending the State’s 
interests, confirming that Churches and religious communities have to be included 
in a ‘democratic’ legal system. Some laws seem to be influenced to some extent by 
the Communist tradition where a State, or certain government agencies, can retain 
the power of recognition. 

The question concerning States’ financial support for Churches and religious 
communities is linked both to the registration procedure and to the establishment 
of agreements with religious confessions. This question was very relevant during, 
and strongly conditioned by, the Communist regime, since sending funds abroad 
was practically impossible. Now, as far as it concerns the democratic legal systems 
which finance religious confessions to different extents (salaries for priests, 
financing institutions and schools, financing social activities and the conservation 
of cultural heritage, offerings by taxpayers, different kinds of tax exemptions), 
the question is different. All these ways of financing, considered separately or as 
a whole, seem to have been conceived as a function of the contribution made by 
religious confessions to the country’s welfare. In other terms, the democratic legal 
systems seem to recognize the lawful social existence of religious communities. 
In many States the question concerning the restitution of property (buildings and 
lands) confiscated from Churches and religious communities during the Communist 
regime is still unresolved, sometimes giving rise to conflict. It has not been and 
is still not easy to find a solution, since the former governments considered the 
property to be a social utility; this implies the question of possible indemnity or 
exchange. The differences between situations, leading to different sets or rules, 
even as a heritage from the past, have to be stressed in any case. 

The old administrative systems that still survive have to be taken in account. 
Some States are having difficulties updating them. There are some obstacles to 
explaining why laws regulating registration contain many requirements, conditions 
and clauses. The bureaucratic system has not yet been completely updated and it 
would have been impossible in the space of a few years to eliminate a biased 
attitude: the administrative system represented a fundamental instrument of the 
party and the State in the fight against religion under the Communist regime, 
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even if today State officials make profession of democratic faith. This situation is 
occurring in some States and is influencing a great number of laws concerning the 
juridical registration of Churches. Sometimes, indeed, a bureaucratic system shows, 
even unconsciously, hostility towards religious confessions, a need to control them 
even within the legal sphere. Furthermore in some legal systems there are clauses 
aimed at distinguishing religious confessions from religious groups. If a legislator 
defines a religious community on the basis of specific requirements suitable for its 
registration, he can thus limit the right to freedom of religion. 


Agreements 


A large number of agreements have been signed between different States and 
religious confessions, in most cases on the basis of the principles detailed in 
their constitutions. These agreements give birth to a system of coordination 
and/or cooperation between States and religions. In some States cooperation has 
achieved a more permanent status through the creation of consultative bodies 
formed by government authorities and religious leaders. In my opinion, within 
this framework, the politics of ecumenism and the inter-religious dialogue of the 
Catholic Church can play a crucial, almost a driving role, in the affirmation of full 
religious freedom for everybody. 

The most relevant agreements have been established between the ex- 
Communist States and the Holy See. Their importance is not only juridical but 
also political. With the exception of the Czech Republic (whose Parliament did 
not ratify the agreement), Bulgaria and Romania, all the other States established 
agreements (sometimes strongly desired: see the Baltic States), considering 
them to be instruments more flexible than concordats. Poland is the only State 
that signed a concordat. Provisions contained in agreements are generally not 
considered as privileges and lack the traditional ‘logic’ typical of a concordat, but 
are suitable for placing the institutional religious phenomenon within the existing 
legal framework. 

At the end of these general considerations, we can acknowledge that a peaceful 
relationship between States, Churches and religious communities can contribute 
to internal stability and to the consolidation of democratic institutions. On the 
other hand, I think that we have to ask ourselves a question that takes in account 
the legal systems of all the States under consideration: what is the meaning of 
terms such as the ‘separation’, ‘laïcité’ and ‘neutrality’ of a State as used by 
different legislations? 


Conclusions 


In conclusion five points can be outlined: 
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. The legal systems of the recent democracies refer, as if it were a political 
duty, to terms employed widely and for a long time (starting from the 
nineteenth century) in Western European States, such as the separation 
and neutrality of States, considered as models valid until now in a part of 
Europe where they had never asserted themselves before. 

States base their legislation concerning Churches and religious 
communities on the principle of absolute juridical equality. On one 
hand this represents favourable conditions for ideological and religious 
pluralism to reinforce itself; on the other hand it can determine some 
anomalous situations, especially in those States where a particular 
confession is dominant, although without special privileges, or is 
effectively privileged in practice. 

States have demonstrated their receptiveness to dialogue with religious 
confessions, as if they wanted to show themselves as more willing than 
some Western States, giving rise to a generalized system of cooperation, 
coordination and bilateralism, in different ways, notwithstanding 
affirmations in principle concerning the State’s separation, /aicité and 
neutrality. 

. The legal systems of the Central and Eastern European countries are new 
to some obligations still existing in some West European legal systems. 
Indeed, they are willing fully to ‘reinstate’ Churches and religious 
communities in the processes of social development, after their isolation 
by the Communist regime, and are open to the future on the basis of new 
ideas concerning the relationship between State and religion. 

. The legal systems of the Central and Eastern European States regulate 
their society in different ways, so that it could be wrong to consider this 
part of Europe as homogeneous, as it was in the past, when these societies 
were governed by the Marxist-Leninist regimes and as it was long before, 
when all the currents of thought of modern history crossed the whole of 
Europe, moulding its various characters. 
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Chapter 10 
The Recent Developments of Church—State 
Relations in Central Europe 


Balazs Schanda 


Religious Freedom in Central-Eastern Europe 
Legacy 


Different regions of Europe — and even local communities — carry their special 
historic legacy with regard to religious issues. Comparative studies in a region 
fragmented into nation-states, often comprising historic ethnic minorities and 
denominational diversity, are also difficult for the reason that beyond the same 
legal principles the social reality may be very different. 

The countries of Eastern-Central Europe share much common history. The 
Slavonic nations — both north and south to the Hungarians and the Romanians, the 
two non-Slavonic ethnic communities in the region — trace back their Christianity 
to Saint Cyril and Methodius, the Apostles of the Slavic people, who acted 
before the great schism between Eastern and Western Christianity. The Czech 
Kingdom, Hungary, Poland and Slovakia are also referred to as the countries of 
Holy Adalbert: a great majority of these people have been Catholic for the last 
millennium and the Catholic Church remains one of the largest denominations in 
all of the countries covered, but, even so, Protestantism too has deeply influenced 
the history of the countries of Central Europe. The Czech lands and Hungary are an 
example (particularly Transylvania, which enjoyed independence in the sixteenth 
and seventeenth centuries): in these areas denominational pluralism was a fact 
that had to be dealt with for many centuries. In some regions, unlike some Western 
Europe areas, for over 400 years a variety of confessions could have been found 
practising in the same city. At the other end of the spectrum the Balkan countries 
(South-Eastern Europe) have a predominantly Orthodox heritage, but also share the 
legacy of centuries of Ottoman rule. Denomination and ethnicity often correspond, 
but ethnicity and state borders not always do: the events of Bosnia-Herzegovina, 
our recent history, are an example of this phenomenon. Orthodoxy in Hungary is 
linked to ethnic minorities too (Serbs, Greeks, Romanians, etc. — none of them 
recent immigrants). Western Christianity (Latin Catholicism and Protestantism) 
— not exclusively but dominantly — is linked to both Hungarians and Germans in 
Transylvania, Romania; Islam — not exclusively but still strongly — is linked to the 
Turkish minority in Bulgaria. New religious minorities are establishing themselves 
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in the region (e.g., Eastern religious movements), whilst the old minorities are still 
present (such as the Jewish presence in Eastern Europe). 

Central European countries also share the legacy of Habsburg Austria: the legal 
and bureaucratic traditions may still have influence, in some cases, on the approach 
of the State to certain issues. Communist rule constitutes a common element of 
the recent history of the region as well. This legacy, however, is certainly not the 
only element that influences the approach to religious issues. The notion of the 
rule of law, that of religious tolerance and of freedom of religion are certainly not 
completely new phenomena in Central Europe, even if these concepts were met 
again in 1989, after the Communist regime. Can one still speak of new democracies 
two decades after the fall of the Berlin Wall? Notwithstanding, what ensures 
interest in the region is in fact its experience with the Communist system and the 
new arrangements which have been made since the collapse of that experiment. 
New arrangements and tendencies are of interest in a wider perspective. Countries 
and people, having experienced the lack of freedom, have now special appreciation 
of and sensitivity for it. 


The Arrival of Freedom 


The collapse of the Communist system was a rapid process. Reconstructing society, 
and finding a role for religious communities, was clearly a challenge from the 
beginning. Religious communities were not prepared to meet the new challenges. 
In some countries the main denomination has gained substantial respect (Poland), 
or the traditional religiosity did not change much (Romania) during the prior 
regime, whereas in others secularization has gone relatively far (Czech Republic, 
Estonia, Latvia and especially the German Democratic Republic). Both the State 
and the Churches had to give new answers to these new challenges. In many cases 
it was impossible to bypass the four decades, or more, of Communist regime, 
and step back to the prior system of relations. Restitution of confiscated Church 
property, finding an adequate compromise for the place of religious education and 
theology, coping with new religious phenomena and the whole set of Church—State 
issues required a new approach, either through laws or agreements. 


Legislation Relating to Institutional Aspects 
Emergence of New Legislation 


Transitions to constitutional democracy, i.e., respectful of human rights, brought 
new laws and regulations on religious communities; this happened sooner in some 
countries (Poland in 1989, Hungary in 1990, Czechoslovakia in 1991) but later 
in others (Bulgaria in 2002, Czech Republic in 2002). A third wave of legislation 
started in 2006 (Romania, Serbia, Slovenia). Besides national-denominational 
traditions, the experiences of earlier laws in the region have contributed to 
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shape the modern legislation: each subsequent wave of legislation learnt and 
was influenced by the ones before. Experiences have been exchanged between 
competent government agencies during a number of meetings and conferences.' 


Basic Features of New Legislation 


Most Central European countries provide a special status for religious entities. 
In these countries religious entities can enjoy legal personality as such, and not 
just as associations or trusts. At least a base-level legal personality is provided for 
religious communities, and is easily available in all countries, except Slovakia. In 
certain countries — like in Romania — the base-level entity status is that of a special 
form of association. 

No country links the free exercise of religion in community with others to the 
special legal form provided for religious communities. Communities which do 
not wish to register as religious communities, or do not meet the formal criteria 
to register, usually have access to alternative legal forms. An exception to this 
general rule are the Czech Republic and Slovakia, where religious communities 
cannot act as associations. In Slovakia, for example, religious communities can act 
as foundations or registered non-profit organizations, and civic associations, if of a 
religious nature, could in theory be dissolved but are, in fact, tolerated.’ 

The nature of juridical personality tends to be a sui generis one. It contains 
all elements of private law entity status (the possibility to acquire property, enter 
into contractual relations, including labour contracts), with some special elements 
taking religious practice into account. The German notion of public law corporation 
only appears in an explicit way in Croatia.* 

Several countries apply a two-tier system. This two-tier system is explicitly 
adopted in the Czech Republic, Lithuania, Serbia and Romania, where acquiring 
base level entity status is not especially burdensome. Even so requirements for 
access to ‘special rights’ in the Czech Republic seem to be quite demanding.* In 
Romania a religious association has to be registered for at least 12 years before 
being granted the status of registered cult; it must have a nationwide organizational 
structure with at least 0.1 per cent of the population as its members and has to 


1 For example the Conferences of Officials for Religious Affairs held in Bucharest 
on 1—2 November 2000 organized by the Romanian Secretariat of State for Cults. Between 
the Slovenian office for religious communities and the Hungarian secretariat there has 
been a regular contact during the drafting of the new Slovenian law. 

2 J. Martinková, ‘Religious entities as legal persons — Slovakia’, in L. Friedner (ed.), 
Churches and Other Religious Organizations as Legal Persons, Leuven, Paris and Dudley, 
2007, p. 194. 

3 Agreement between the Holy See and the Republic of Croatia, Art. 2, AAS 89 
(1997), 277-87. 

4 J.R. Tretera, ‘State and Church in the Czech Republic’, in G. Robbers (ed.), State 
and Church in the European Union, Baden-Baden, 2005, p. 46. 
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submit a fairly detailed description of its structure and creed.* The two-tier system 
shows much similarity to the Austrian legislation.‘ 

In Poland there are differences between merely registered religious 
communities (registration seems to be relatively easy), and those religious 
communities which have a special statute that regulates their relations with 
the State. No community has the subjective right to obtain this special statute, 
authorities have discretion on who can access this special status and usually 
decide on the basis of historic traditions.’ 

In Hungary, besides the demanding formal requirements for registration, 
all registered communities (over 160) enjoy the same rights, but the four 
largest religious communities are granted some special rights (army and prison 
chaplains, public media). The situation is similar in Slovenia, where all religious 
communities enjoy equal rights. Factual differences, however, have to be 
taken into consideration. Registration in Slovakia is rather difficult, but the 16 
registered entities have equal rights — although not all of them have made use of 
the possibility of signing a contract with the government.* 

As mentioned before, the enthusiasm for liberty that followed the collapse of 
Communism is over. Recent legislation is more restrictive than the 1990 Hungarian 
law or the Polish law. It would be of interest, even if not exactly within the legal 
discipline, to study the social consequences of an open system in comparison with 
a more restrictive or realistic system. Does the easy institutionalization of a new 
religious movement have an impact on movements’ strategy and on the religious 
composition of a country? 

There is a general tendency in favour of two-tier systems. Generally, countries 
that adopted legislation at a later date (like the Czech Republic or Romania) have 
opted for an explicit two-tier system, whereas countries that passed legislation at 
an early stage of the transition to democracy declared that religious communities 
would be equal (like in Hungary or Poland). Subsequent agreements, even in 
countries that formally apply the equality of religious communities, concluded 
with certain denominations could, to some extent, shift State/Church relations 
to a two-tier system. This can happen through concordats or other agreements 
with Churches, or through a law that takes into account the social impact of 
some religious communities.’ Introducing a long time-frame between recognition 
and registration (like in Slovenia) or creating an ‘elité’ status for some religious 


5 Law 489/2006 on the Freedom of Religion and the General Status of Denominations, 
Art. 17-18. 

6 H. Kalb, R. Potz and B. Schinkele, Religionsrecht, Vienna, 2003, pp. 93-134. 

7 M. Rynkowski, ‘Religion and Law in Dialogue: Poland’, in R. Puza and N. Doe 
(eds), Religion and Law in Dialogue: Covenantal and Non-Covenantal Cooperation 
between State and Religion in Europe, Leuven, Paris and Dudley, 2006, p. 139. 

8 M. Moravéikova, ‘State and Church in the Slovak Republic’, in G. Robbers, State 
and Church in the European Union, p. 498. 

9 In Hungary, for example, the four largest denominations have an organized religious 
chaplaincy in the army and in penitentiaries. 
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communities (like in the Czech Republic or Romania — following the Austrian 
model) seems to be the more common solution. 

In most of the aforementioned countries there is a government agency entitled 
to providing religious communities with their legal status. The only exception is 
Hungary, where the registration process is handled by the courts. 

In the Czech Republic and in Slovakia the Ministry of Culture registers 
denominations, in Poland the Minister of Interior and Administration, whereas 
in Slovenia a special government agency, the Office for Religious Communities, 
is responsible for registering religious communities. In Hungary, as mentioned, 
registration is done by courts, as in the case of the registration of associations, 
foundations, etc.; the government has only a liaison secretariat for communication 
with Churches. Formally speaking, in Bulgaria the Sofia City Court decides on 
registration, but it may seek an expert opinion from the relevant government 
agency (the Directorate on Religious Denominations under the Council of 
Ministers); local branches have to register with local town halls. In Romania 
the law makes a distinction between religious denominations and religious 
associations: the former are registered by a government decree, on proposal by 
the Ministry of Culture and Religious Denominations; the latter are registered 
by courts.'° The requirements essential for registration are not too strict in most 
countries, with the exception, perhaps, of Slovakia. 

Most countries set a minimum number of members for registration. Poland, 
Slovenia and Hungary require this minimum to be 100 members. In Poland all the 
members have to be citizens of the country and the statute has to be submitted to the 
Ministry with information on religious life, aims and rites. In Hungary the community 
has to declare that its religious aims conform to the legal order. In Slovenia 10 years’ 
of presence in the territory is required before being able to achieve registration. 
In Slovakia the minimum number of members is ‘somewhat’ higher (20,000). In 
Austria, the Czech Republic and Romania the minimum number of members is 300; 
while in Serbia it is 0.001 per cent of the adult population. 

Internal entities usually obtain legal entity status depending on the request of the 
religious community: in some countries they enjoy legal personality automatically, 
without further registration; in others they have to be registered one by one. In the Czech 
Republic internal entities need to be registered with the Ministry. Similarly, religious 
communities can register their internal units with the relevant government agency to 
gain legal personality. In Hungary and Poland the statute of the community is usually 
sufficient, but in Poland acknowledgement of internal entities can also happen upon 
a regulation of the competent authorities. In Hungary only the independent internal 
bodies (like religious orders) have to be registered with courts to gain legal personality, 
whereas organizational units (like parishes) have legal personality based upon the 
statute of the Church and are not registered at court. Consequently, higher Church 
organs certify the legal personality of internal units, as well as the representatives 


10 Law 489/2006 on the Freedom of Religion and the General Status of 
Denominations, Art. 40. 
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of the units. In Slovakia internal entities are constituted by the community itself. 
Generally speaking, although there are technical differences, the legal personality of 
internal units is not an issue in the aforementioned countries. 

Religious communities do enjoy special/different/more rights than other 
voluntary associations. Certainly, it is crucial to see what rights are bound to the 
status of a religious entity. Obviously the right at stake is not that of free exercise 
of one religion, either alone or in community, as this right is fully recognized 
as a fundamental human right and thus is granted to everybody. Furthermore 
numerous rights, given to religious communities, are granted, and typical, of non- 
governmental organizations, associations and foundations as well: the right to own 
property, enter contracts (including employment), to be exempt from real estate 
taxes and to deduct donations from taxes. 

Registered religious communities, in the Czech Republic only those that 
enjoy ‘special rights’, however, enjoy a special legal regime that makes them 
different from associations or other voluntary organizations. For example, 
religious education at public schools (except in Slovenia) is a right of religious 
communities, registered as such — although neither unregistered communities, nor 
small registered ones are likely to have adherents in sufficient numbers to constitute 
religion classes at schools. Access to army, prison and healthcare institutions is 
guaranteed for registered religious communities. The inviolability of holy places 
and the seal of confession are expressly protected in more than one country, the 
latter is bound and regulated by a 50-year-old very consistent doctrine in the Czech 
Republic.'' Registered religious communities have access to the public media, 
their representatives sit on media boards, e.g., in Hungary and Slovenia. Religious 
communities in Slovakia, religious communities enjoying this ‘special right’ in 
the Czech Republic and 11 out of the 15 religious communities that have a special 
statute in Poland, have the right to officiate marriages with civil effects.’ 

Being registered as a religious entity may not benefit smaller communities in 
theory, but the status of religious entity is for them more prestigious than other legal 
status. Furthermore special status may be appealing for newly emerging groups, while 
at the same time the State may prefer one legal category for all religious entities. 


Funding Issues 


Restitution 


The Communist takeover following the Second World War brought wide-scale 
nationalizations. Religious communities were not only affected by expropriations 


11 Act Nr. 3/2002 of 27 November 2001 on Churches and religious societies, Art. 
7(1)f. 

12 M. Rynkowski, ‘State and Church in Poland’, in G. Robbers, State and Church in 
the European Union, p. 431. 
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but also targeted by the emerging regime and its appendices as possible enemies of 
the State. The collapse of the Communist system opened the way for restitution. The 
idea of restitution, however, has to be carefully addressed: on the one hand former 
Communist countries differ in their general policies on restitution. Some rejected 
restitution in general and opted for a limited compensation, whereas others tried to 
restore (real) property situations as they were prior to the Communist rule. On the 
other hand the religious landscape of the region has undergone remarkable changes 
(population transfers, secularization, emerging new religions). Western patterns 
could be of use only to a limited extent, but nonetheless the post-Nazi Austrian 
compensation procedure and the way Germany handled early nineteenth century 
secularizations have been studied as a source of solutions for this problem. 

Some countries — like Slovakia — tried to ensure full restitution, but in fact 
up to 50 per cent of the expropriated property could not be returned, for various 
reasons. Government did not come up with compensation for damage done to the 
property, and in many cases it was left to Churches to settle with the tenants of 
the building. Even Poland, Slovenia and Romania decided for a full, or at least 
almost full, restitution. Practical difficulties — for example, in local communities 
— have hindered the procedure. A special unresolved issue is that of the Greek 
Catholic Church in Transylvania. After the Communist takeover in 1948 in 
Romania this Church was forced to merge into the Orthodox Church, but after 
the collapse of the regime only a part of its believers returned to it. It is a matter 
of controversy whether the present denominational membership should be used 
as base for the restitution settlement (against the Orthodox Church, not against 
the State). As the issue has not been resolved, the Greek Catholic Church did not 
give its consent to the 2006 Act on religious freedom. It has to be noted that there 
were remarkable differences in the various countries concerning the real estate 
properties of the religious denominations prior to the Second World War. While in 
some countries Churches did own much land, in others (like Czechoslovakia and 
Romania), agrarian reforms between the wars had already led to the loss of land 
and properties by the local churches. 

In Hungary there has been no restitution in general. Churches, however, got 
the right to claim back those of their buildings that had been serving and should 
serve religious or public benefit purposes (like education, healthcare, social care, 
culture, etc.).!4 In the course of the restitution procedure, designed to take two 
decades to avoid social tensions, about half of the 6,000 buildings claimed have 
been given back. The State budget takes care of the payment of those assets unable 
to be restored to their former owner. Restitution was designed to be a slow process, 
as mentioned, to avoid tensions, and focused on the restitution of those properties 
capable of performing a social role rather than focused on pure property matters. 


13 J. Martinková, ‘The Financing of Religious Communities in Slovakia’, in B. 
Basdevant-Gaudemet and S. Berlingo (eds), The Financing of Religious Communities in 
the European Union, Leuven, Paris and Dudley, 2009, p. 296. 

14 Act XXXII/1992. 
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Besides Hungary, the Czech Republic opted for a compromise with regard 
to Church property. After years of tension and negotiations an agreement was 
reached in 2007 that the Catholic Church should receive 267 billion Czech 
Crowns in compensation within 60 years — this agreement, however, has not yet 
been ratified. 

Restitution, by its nature, regards a pre-existing situation, and therefore pre- 
existing religious communities and emerging ones are affected differently by 
it. In some countries, like Hungary, some new religious communities received 
public funds to build their places of worship, in order to ensure equal treatment of 
religious communities. 


Funding of Public Activities 


The funding of public activities seems to be a general rule in Central Europe, but 
public subsidies are not meant to cover all expenses in all countries. Hungary, 
Poland and Slovakia ensure equal funding to Church-run schools and public 
ones,!* the Czech Republic treats Church-run schools as those run by foundations. 
Slovenia covers 85 per cent of the expenses.'® Some countries, like Romania, 
cover the salaries of the staff of Church-run schools. 


Subsidies for Religious Activities 


Public funding for the salaries of the clergy of registered communities is granted 
in the Czech Republic (for the communities enjoying ‘special rights’)? and in 
Slovakia, as well as in Romania, whereas in Slovenia the budget only partly covers 
their social security contribution.'* 

In Hungary, in the years 1990 to 1997, Churches have received a direct subsidy, 
distributed by the Parliament, from the State budget. Although many have agreed 
that this system was not compatible with the separation of Church and State 
and the distribution criteria remained vague, the introduction of a new system 
has been much debated. The new system was influenced by the Italian-Spanish 
system of tax assignments. According to the law passed in 1996 taxpayers got 
the choice to assign 1 per cent of their income tax to a Church or to another non- 
profit organization. Churches and other organizations would therefore compete 


15 See for Poland the Concordat of 1993, Art. 14, in Acta Apostolicae Sedis 90 
(1998), pp. 310-29. 

16 D. Čepar, ‘Religious Freedom and Religious Communities in the Republic of 
Slovenia’, in The State and Religion in Slovenia, Ljubljana, 2008, p. 23. 

17 J.R. Tretera and Z. Horak, ‘The Financing of Religious Communities in the 
Czech Republic’, in B. Basdevant-Gaudemet and S. Berlingo, The Financing of Religious 
Communities in the European Union, p. 126. 

18 B. Ivanc, ‘The Financing of Religious Communities in Slovenia’, in B. Basdevant- 
Gaudemet and S. Berlingd, The Financing of Religious Communities in the European 
Union, p. 308. 
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with each other. Following an agreement with the Holy See concluded in 1997 the 
law was changed and a further 1 per cent of the income tax was assigned solely 
for funding Churches.” The Hungarian system differs in some crucial aspects 
from the Italian one: while in Italy taxpayers’ decisions regard the total amount 
of the income tax collected by the State, i.e., the whole revenue is divided on 
the basis of the expressions of taxpayers, in Hungary each and every taxpayer 
decides to whom assign his | per cent. The budget supplements the sum assigned 
by taxpayers with a certain percentage of the income tax revenues of the state.” A 
decade after introducing the new system one can state that the system has become 
widely accepted, despite considerable practical burdens. An obvious advantage 
of the system is that it excludes government discretion on the distribution of the 
funds. A disadvantage is that it only takes the taxpayers’ preferences into account, 
whereas over two-thirds of the citizens pay no income taxes. Changes in tax 
policies (i.e., lowering income taxes in favour of raising value-added or property 
taxes) have their side-effects on Churches. 

Based on Italian-Spanish and Hungarian experiences, Poland also has 
introduced the quasi ‘church-tax’. Public interest organizations (including 
religiously affiliated organizations but not Churches themselves) may benefit from 
the new system since the fiscal year 2004. In the first years only a limited number 
of taxpayers decided to make use of this opportunity.*' Tax assignment systems 
seem to have a real significance in the region. Recently Romania has introduced 
it in favour of charities and Slovakia in favour of charities and Churches, but it is 
also being considered in other countries. 


Consolidation of Church/State Relations 


Two decades after the collapse of the Communist regime its legacy can still be felt 
in many arrangements (or in the lack of them on certain issues). New legislation, 
however, has been enacted in all the countries in the region. Generally the countries 
of Central-Eastern Europe are characterized by a benevolent separation. Even if the 
system is still partly unstable and has some minor problems for a number of Church/ 
State issues,” today’s challenges are not anymore those of a transitional system but 
those that any other country may have with its normal political and social issues. 


19 Acta Apostolicae Sedis 90 (1998), pp. 330-41. 

20 This percentage was originally 0.5 per cent, starting from 2002 it was raised to 0.8 
per cent, from 2003 to 0.9 per cent, from 2009 it is 0.5 per cent again. 

21 M. Rynkowski, Financing of Churches and Religious Communities in Poland, in 
B. Basdevant-Gaudemet and S. Berlingo, The Financing of Religious Communities in the 
European Union, p. 278. 

22 Forexample in Hungary there is a wide consensus on the principle of equal funding 
to Church-run schools and State-run schools, despite this, the lack of a clear settlement to 
calculate the funds has repeatedly been a source of controversy between Churches and the 
government. 
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Chapter 11 
Church and State Relations in the Czech 
Republic and in Slovakia 


Antonello De Oto 


The Czech Republic and Slovakia: A ‘Bridge’ between East and West 


Inlands which border different worlds, such as today’s Czech Republic and Slovakia, 
the influence of more cohesive and numerically more important neighbours such 
as the Germanic and Magyar peoples has played a vital political, cultural and 
social role.' The colonization of these territories by the Slavs (at least since the 
sixth century), who formed tribes mainly ‘from their original habitat beyond the 
Carpathian mountains’? was an act of stabilization and territorial control in Central 
Europe, the establishment of a natural crossroads for trade between north and south 
and the demographic basis for the emergence of the very first organized national 
entity in the heart of medieval Europe: Great Moravia (833-907). 

The birth of Great Moravia as a first successful attempt at socio-political 
cohesion of the Slav people was a key event, not only from the administrative 
point of view. In a geographical area naturally destined to be in touch with both 
Byzantium and Rome, an entity took shape which gained strength politically 
thanks to Prince Rastislav who appears, however, to have been more favourably 
inclined towards Byzantium, despite his contacts with the Roman Curia. 

The Christianization of the Slovakian territories predates the evangelization 
by Cyril and Methodius in the first half of the ninth century. The impact on these 
lands of the civilization of the Roman Empire and, according to some scholars, 
the first contacts with Christianity, should not be underestimated: authoritative 
historians do indeed speak of ‘the Roman influence which lasted even after the fall 
of the Empire’ .* 

Over the centuries, these areas were affected by continual transfers of power 
and sovereignty, while two undeniable characteristics emerged which would 


1 See A. Riobò Servan, El derecho de libertad religiosa en la Republica Checa y en 
la Republica Eslovaca, Madrid, 2005, p. 24. 

2 See FG. Litva, ‘La storia religiosa dei cechi e degli slovacchi: quadro storico 
generale, problemi storiografici e fonti ufficiali’, in L. Vaccaro (ed.), Storia religiosa dei 
cechi e degli slovacchi, Milan, 1987, p. 26. 

3 M. Ďurica, ‘II costituirsi del cristianesimo slovacco: tratti caratteristici dei secoli 
X-XVI, in L. Vaccaro, Storia religiosa dei cechi e degli slovacchi, p. 249. 
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thence determine their peculiar destiny: that of being a meeting point between 
East and West (suffice it to think of the very meaning of the name Praze (Praga), 
threshold, as if to underline this destiny) as well as the ability, at the same time, 
to remain an integral part, indeed the heart, of the Slavic countries of Central 
Europe, in spite of the strong influences of powerful neighbours who took turns to 
dominate the political space. 

From the start, the Bohemian and Moravian peoples were engaged in an 
underground struggle for the survival of their own way of life, of the ‘Slavic lime- 
tree’, first resisting complete Westernization, as illustrated by the question of the 
liturgy of the Bohemian ecclesiastical community, and then the attraction of the 
Russian or Russian-speaking sphere of influence. This attitude of active resistance, 
though tempered by the typical traits of ‘Svejkism’,* becomes evident in the 
second communist period, after the end of the Gottwald era, when the campaign 
conducted at various levels by the Czech people to free themselves of Moscow’s 
yoke reached its climax in 1968.° 

Today this strip of land — that was once part of the Holy Roman Empire, 
later of the great Austro-Hungarian Empire, then (against its will) a province of 
the German Reich and a satellite of the USSR — is finally part of the European 
project, although in fact — and who knows for how long — its independence is 
purely political and not economic, since it is part of a territory firmly driven by the 
German economy. 

To sum up, we can say that the historical-political macro-context seems to 
change continuously but the Bohemian heart remains intact, attached to its own 
traditional characteristics within an open context, which in fact has acted for 
centuries as a permanent bridge between two shores, East and West, just as the 
Charles Bridge has dominated the waters of the Vltava river for centuries, uniting 
the people of Prague and their neighbourhoods, so close yet so diverse.‘ 

Due to the critical international economic situation, there have been numerous 
political scandals in recent years which have shaken the trust of the Czech people 
in the political class, resulting in frequent crises and fragile government coalitions.’ 
This has happened even though the Czech democracy is now considered to be stable, 
and in spite of an undeniable period of economic growth which characterized the 


4 The word ‘8vejkism’ refers to an attitude of passivity, a way of relating to the system 
by closing oneself in silence, which is a legitimation of that same system, but with little 
private manoeuvres, which should prevent it from flourishing. 

5 On V. Havel, L. Vaculik and V. Benda see J. Hajek, Charta 77 e il movimento 
pacifista, Bologna, 1983; A. Bongiorno, L’Utopia bruciata. Praga 1968, Milan, 1968; A. 
Cassuti, Praga 1968: Rivoluzione o Controrivoluzione? La Primavera di Praga. Teoria 
e prassi politica, Milan, 1973; E. Bettiza, La primavera di Praga — 1968: la rivoluzione 
dimenticata, Milan, 2008. 

6 See A. De Oto, ‘Diritto e religione nella Repubblica Ceca e in Slovacchia’, in G. 
Cimbalo and F. Botti (eds), Liberta di coscienza e diversita di appartenenza religiosa 
nell’Est Europa, Bologna, 2008, p. 200. 

7 See A. Di Gregorio, Repubblica Ceca, Bologna, 2008, pp. 13-14. 
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years immediately following the end of communism until 2004, accounting for the 
so-called Czech miracle." Dissatisfaction has been steadily increasing in some parts 
of the population. In fact, many citizens have been demonstrating this lack of trust, 
and even a downright aversion to democratic processes, by increasing participation 
in extremist groups, including neo-Nazi organizations such as the Workers’ Party led 
by Tomas Vandas or the National Party led by Petra Edelmannova, to the point even 
of forming a paramilitary force which aims to solve the ‘gypsy question”? violently. 


State and Churches in the Czech Republic: A Complex Relation 


In the Czech Republic the legislative realignment after the ‘velvet revolution’ 
and in general the system of relations between the State and the Churches is still 
incomplete. 

Despite the often difficult problems to be solved, the fundamental rights and 
particularly free expression of thought, conscience and religious confession are 
guaranteed in practice, not just in art. 15 of the Constitutional Law n. 2/1993 
Sb.'° The enforcement of the 3/2002 law on religious freedom" required the 
intervention of the Czech Constitutional Court to iron out anomalies, abolishing 
no less than four articles of the law.’ Furthermore, it should be noted that the 
relations with the partially new Islamic component of the Czech society, though 
animated by a spirit of collaboration rather than by reciprocal diffidence, are 
characterized by the great caution of the Czech State. This attitude was expressed, 
for example, with the refusal to concede so-called ‘special rights’ (zvlastni 
prava) to the Muslim Community Centre, and the preference for a registration 
with the Ministry of Culture (which is only the first step of the process of State 
recognition). The lack of concession of so-called ‘special rights’ to the Muslim 
Community Centre makes it impossible for the imam to celebrate marriages with 
civil effects, to teach the Qur’an in State schools and to provide spiritual support 
as a chaplain in the armed forces. Above all, it means that imams are ineligible for 


8 SeeC. Cantarella, ‘Le politiche di coesione negli Stati di recente adesione all’ Unione 
Europea: il caso della Repubblica Ceca’, in Rivista giuridica del Mezzogiorno, 2 (2007), 
p. 341. 

9 See also A. Tarquini, ‘Neonazisti e ultra. La nuova Europa ha un cuore nero’, in La 
Repubblica, 7 December 2008, pp. 30-31. 

10 Sb. stands for Sbirka Zakonu or the collection of State legislation from 1945 
onwards. 

11 See S. Přibyl, Konfesnépravni studie, Brno, 2007 and A. De Oto and S. Přibyl, 
“Analisi delle relazioni tra Stato e Chiese nell’ex Cecoslovacchia e nell’ odierna Repubblica 
Ceca. La nuova legge in materia di Chiese e società religiose’, in // Diritto Ecclesiastico, 
1 (2004), pp. 36—46. 

12 See S. Přibyl, ‘Význam nalezu Ustavniho soudu CR č. 4/2003 Sb. Pro vyvof 
uzthaù statu a cirkvi v CR’, in Revue cirkevniho prava, 29, 3 (2004), p. 202. 
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State funding." According to the 2002 law, it would have been legally possible 
to concede ‘special rights’ to Muslims: section 27, para. 8 of the law expressly 
provides for the possibility for religious associations which represent ‘universal 
religious denominations with longstanding traditions’ to proceed directly to the 
second step of recognition. But as far as Islam is concerned, a politics of ‘one step 
at a time’ was preferred. 

Law n. 3/2002 Sb. introduced a new system of recognizing Churches or 
religious associations that had not yet been registered. On the one hand this was 
aimed at facilitating the entry into the system of a number of small religious 
organizations; on the other hand it introduced a double level of protection and 
economic-legal opportunities for Churches within the Czech State. 

One positive aspect was the establishment of a lower number of members 
necessary for the Church or religious association to be recognized. The 10,000- 
members stipulation of the 1991 legislation was lowered by the Law n. 3/2002 to 
300 adult citizens of the Czech Republic or foreigners with unlimited residence in 
the country. The price paid for this considerable facilitation was the differentiation 
of the legal status of these ‘new’ Churches or religious associations from those 
previously recognized by the State. Thus, the Czech State effectively expressed 
its caution towards new Churches and religious associations, and its worries 
concerning the activities of their followers,'* or the entry into the country of 
uncontrollable streams of money or financial interests capable of threatening the 
very foundation of the democratic State and the rights of its citizens. In spite of 
these difficulties and ambiguous points, since Law n. 3/2002 has been in force 
nine new religious organizations have been recognized. 

The first to be registered according to the new criteria were the Christian 
Communities (Křesťanská spolecenstvi)'* which, in spite of their reservations 
about the text of the new law on religious freedom, considered favourably the 
fact of being able to practice their activities as a registered Church, whereas they 
had previously been obliged to operate as single, scattered associations which 
could not use the unified denomination of Church.'® 

Another organization officially recognized in this period was the Community 
of Christians in the Czech Republic (Obec křesťanů v České republice)."’ In spite 
of the generic denomination of Christians, it seems to be constituted by followers 
of anthroposophy. Another two recognized religious organizations by the State are 
the Hare Krishna movement (Mezindrodni spolecnost pro védomi Krisny, hnuti 


13 S. Přibyl, ‘Stat k muslimům: vstiicné i opatrně’, in Dingir, 2 (2007), pp. 40-41. 

14 See A. De Oto, ‘La Repubblica Ceca imbocca la via francese per la 
regolamentazione dei rapporti con i nuovi movimenti religiosi. Brevi note di commento 
alla Legge n.3/2002 Sb’, in Quaderni di diritto e politica ecclesiastica, 2 (2003), pp. 
415-23. 

15 Cf. Decision of the Czech Ministry of Culture n. 4563/2002-22. 

16 V. Drapal, ‘Jak hodnotíte nový zákon o cirkvich?’, in Anno Domini, 3 (2002), p. 23. 

17 Cf. Decision of the Czech Ministry of Culture n. 8213/2002-23. 
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Haré Krišna) and the Czech Hindu Religious Association (Česká hinduistická 
náboženská společnost). 

In 2004, two years after the above-cited first-level recognition, Muslims 
also became recognized subjects in 2004 with the so-called Central of Muslim 
Communities, with the aforementioned problems." Four more subjects were then 
recognized, namely the Russian Orthodox Church, not subject to the ordinary 
jurisdiction of the national Orthodox Church (that is to say that of the Czech 
countries and of Slovakia);” the Buddhismus Diamantové cesty, whose rituals 
are related to the tradition of Tibetan Buddhism;” the movement Vishwa Nirmala 
Dharma (Višva Nirmala Dharma),” inspired by Hinduism and represented by the 
‘Divine Mother’ Shri Matadzhi Nirmala Devi; and the Church of Living God, of 
Christian inspiration typical of the United States (Církev živého Boha — the Church 
of Living God).” 

The relationship with the Catholic Church is still complicated. Apart from the 
historical problems of the relationship between Church and State in Bohemia and 
Moravia, the Parliament has still to ratify the Concordat” and the question of the 
restitution of ecclesiastical property confiscated from the Church of Rome during 
half a century of communism has not yet been clearly and definitively resolved. 
A large part of this problem consists of the legal ‘battle’ for the restitution of St 
Vitus Cathedral in Prague to the Catholic Church.” Last but not least, there is the 
question of financing of religious confessions,” a subject which comes down to the 
status of ecclesiastical property in general, and again touches in particular on the 
situation of the Catholic Church, on account of the number and value of properties 


18 Decision of the Czech Ministry of Culture n. 11380/2002-24 e n. 11597/2002-25. 

19 Cf. Decision of the Czech Ministry of Culture n. 4874/2004. 

20 Cf. Decision of the Czech Ministry of Culture n. 15996/2006. 

21 Cf. Decision of the Czech Ministry of Culture n. 12449/2006. 

22 Cf. Z. Vojtisek, Encyklopedie náboženských směrů v České republice. Náboženství, 
cirkve, sekty, duchovní společenství, Prague, 2004, p. 379. 

23 Cf. Decision of the Czech Ministry of Culture n. 13654/2006. 

24 For further information see Z. Vojtisek, ‘Nové registrace’, in Dingir, 3 (2008), 
pp. 8-9. 

25 Cf. Decision of the Czech Ministry of Culture n. 8009/2007. See also A. De Oto 
and S. Přibyl, ‘Il riconoscimento di Chiese e società religiose nell’ ex-Cecoslovacchia 
e nell odierna Repubblica Ceca: gli effetti della legge n. 3/2002 Sb. nei primi anni di 
applicazione’, in Laicidad y libertades, forthcoming. 

26 See http://licodu.cois.it in Repubblica ceca, Confessioni e libertà religiose, 
Concordati e Accordi ecclesiastici, Accordo 2002, Italiano (last visited 10 December 2007). 

27 See ‘Discorso del Santo Padre Benedetto XVI a S.E. il signor Pavel Vošalik, 
Ambasciatore della Repubblica Ceca presso la Santa Sede’, in www.vatican.va (last 
visited 9 March 2009). See also A. De Oto, ‘Diritto e religione nella Repubblica Ceca e in 
Slovacchia’, in G. Cimbalo and F. Botti, Libertà di coscienza, pp. 207-9. 

28 See A. De Oto, ‘Diritto e religione nella Repubblica Ceca e in Slovacchia’, in G. 
Cimbalo and F. Botti, Libertà di coscienza, p. 215. 
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involved. To make matters worse, in spite of continuous diplomatic efforts on 
both sides, 25 Christian Democrat senators proposed to amend Act 495/2005 (that 
imposes limits on all Churches or religious associations that are juridical persons, 
should they wish to found charitable institutions or schools within the religious 
bodies), the Czech Constitutional Court rejected the proposal, but at the same time 
reaffirmed the unavoidable need to respect the rights of religious freedom. 

The Church of Rome is worried by two general aspects which seem to 
underlie all conflicts, large or small, between the Czech State and the Catholic 
religious communities and which make daily administration of religious matters 
in the country arduous. These problems closely concern the development of the 
Czech social body and represent, from a Catholic point of view, two ‘threats’, 
namely the dangers of ‘market idolatry’ and the marginalization of faith in 
Bohemia and Moravia.” 

The last census in 2001 confirmed that the Czech Republic is one of the most 
atheist countries in Europe.’ The Czech population continues to move further 
away from religion or, more correctly, from the traditional Churches. In 1991 only 
39.9 per cent declared that they belonged to no religious confession, whereas in 
2001 the percentage rose to 58.3.7! 

Although the Czech communist regime did not specifically declare its atheist 
identity, as did the communist governments of Mongolia and Albania, embodying 
it in their constitutions, the experience of indoctrination, namely the liquidation 
and elimination of the religious element, was undoubtedly widespread in the 
country. The heavy-handed intrusion of the State into the life of the Churches 
created both fear in the few faithful and the gradual distancing of the population 
from worship.” So it is undeniable that the systematic rejection of religion is 
largely the historical consequence of this political experience, even though today 
it is no longer possible to regard this as the sole cause of the decline of faith, 
especially within the traditional Churches (think, for example, of the profound 
crisis of Hussitism in the country). 

Recently, the Czech Constitutional Court stated in Opinion n. 4/2003: ‘The 
Czech Republic is founded upon the principles of a secular State’, a phrase 
considered by the national legislature as the legal basis for affirming absolute 
neutrality towards religion. Obviously, some legal scholars have pointed out 


29 Cf. ‘Discorso di Giovanni Paolo II ai Vescovi della Conferenza Episcopale Ceca 
— Viaggio Apostolico nella Repubblica Ceca (25-27 aprile 1997), Nunziatura Apostolica di 
Praga’, in www.vatican.va/holy_father/john_paul_1i/speeches/1997/april/documents/hf_jp- 
ii_spe_19970425 vescovi-praga_it.html (last visited 8 November 2007). 

30 S. Přibyl, ‘Garanzie giuridiche dell’ecumenismo nella Repubblica Ceca’, in // 
Nuovo Diritto, Rome, in print. 

31 J.R. Tretera, ‘Stat a církve v České republice’, in Kostelní Vydří, Karmelitánské 
nakladatelství (2002), p. 9. 

32 See G. Barberini, L’Ostpolitik della Santa Sede. Un dialogo lungo e faticoso, 
Bologna, 2007, pp. 219-43. 
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that this does not mean that the State adopts atheism — although it is a majority 
tendency — as the sole valid concept, the only value in the social context. They 
would wish for a more universal approach to the various faiths, albeit minority 
faiths, in the country.** 

Another two factors have to be taken in consideration in order to have a 
complete picture: regular church-goers in the Czech Republic ‘considering the 
members of all the churches, appear to be a mere 5.1 per cent of the population’,** 
and ‘the Czech Republic Chamber of Deputies passed the law on civil unions on 
the 15 March 2006 with 101 votes in favour from a total of 177 MPs present (from 
an overall total of 200 seats), thus providing institutional protection for the rights 
of same-sex couples. Inheritance and maintenance rights were recognized, as well 
as the right to receive information on the state of health of the partner, with only 
the right to adopt children by civil partners being excluded.” 

Against this background, it seems obvious that an effective ecumenical 
cooperation between different religious confessions historically present in the 
territory is one of the few opportunities for these traditional Churches to reach a 
wider social stratum in the Czech Republic, especially lower age groups who, though 
greatly disillusioned, are not yet completely closed to the spiritual dimension, as 
it is demonstrated by the adhesion to religious movements which have recently 
entered the country and the organization in recent years of confessional gatherings 
in Prague itself, such as the one sponsored by the Hindu-inspired movement 
Vishwa Nirmala Dharma.* The 1999 agreements between public radio, the Czech 
Episcopal Conference and the Ecumenical Council of Churches, the agreement 
with the Czech Republic regarding access to radio broadcasts for religious 
confessions,” as well as that between the Ecumenical Council of Churches and the 
Czech Episcopal Conference on the condition of the institutions and the activity of 
spiritual service in the Czech army, signed on 10 June 1998 in Prague,” are also 
significant in the aforementioned context of ecumenical collaboration. 

More recently still, further progress is being made in ecumenical interaction, 
thanks to agreements between the traditional Churches on single issues and a 
politics of ecclesiastical cooperation. 


33 K. Simackova, ‘Ideologicka neutralita statu a postavene cìrkvì v Ceské republice’, 
in Revue Cirkevniho prava, 35, 3 (2006), pp. 193-200. 

34 S. Přibyl, ‘Garanzie giuridiche dell’ecumenismo nella Repubblica Ceca’, in // 
Nuovo Diritto, Rome, in print. 

35 A. De Oto, ‘Diritto e religione’, p. 202. See also Registrace partnerstvi: pokrok, 
nebo nezodpovedne riziko?, Prague, 2006. 

36 A. De Oto and Přibyl, ‘Il riconoscimento di Chiese e società religiose’. 

37 See J.R. Tretera, ‘Chiesa e Stato nella Repubblica Ceca’, in S. Ferrari, C.W. 
Durham Jr. and E.A. Sewell (eds), Diritto e religione nell’Europa post-comunista, Bologna, 
2005, p. 123. 

38 The text of this agreement is to be found in Revue cirkevniho prava, 10, 2 (1998), 
pp. 129-35. 


174 Law and Religion in the 21st Century 


Law, Society and Religion in Contemporary Slovakia 


Independent and sovereign Slovakia has been a fully-fledged member of the 
European Union since May 2004 and, as of 1 January 2009, the last to adopt the 
euro in place of its historical currency, the Slovakian crown. It should be pointed 
out that the Slovakian economy continues to grow steadily, even though (leaving 
aside world crises) it should be remembered that ‘the socio-economic development 
of the country is partly backed by European financial contributions for the period 
2007-2013 amounting to about 11.3 billion euros’. 

However, many factors contribute to making this country appealing for direct 
foreign investment and as a society in which to live, including the long industrial 
tradition of Slovakia (even during the difficult years of communist economy) and 
a simplified taxation regime (the introduction as far back as 1994 of a flat tax rate 
of 19 per cent applied equally to all taxpayers). In comparison with other Central 
European countries, especially the Czech Republic itself, its strategic geo-political 
position makes it a natural corridor for communication between East and West and 
a crossroads for economic and cultural exchanges. 

Furthermore, the Slovakians, from a social perspective, can rely on a more 
homogeneous cultural stratum with a higher educational level than the Czechs. The 
social and religious composition of the two new political entities, resulting from 
the mutually agreed-upon dissolution of the Czechoslovakian state, are not at all 
comparable. In Slovakia, the separation decided upon in 1993 was fiercely sought 
because the country had not undergone the process of strong secularization affecting 
Bohemia and Moravia. Slovakia enjoys a solid majority relationship with the religious 
element (in particular with the Catholic Church). The relationship with Rome has 
remained friendly in spite of the serious problems experienced by Slovakian Catholics 
during the Stalinist period due to the government headed by Jozef Tiso.”” 

Slovakia, politically divided internally since the first independent government 
under President Vladimir Meciar, leader of the HZDS Party and chief supporter 
of Slovakian nationalism, has experienced various phases of political instability 
since 1993.4! 

It was certainly the desire to modernize public administration and the country’s 
infrastructure that united more than five million Slovakians, but religious factors 
also played a role over the years in the development of popular consciousness, 
thanks to the constant influence of Catholicism,” and also contributed to promoting 


39 See also ‘Rapporti Paese congiunti Ambasciate/uffici Ice Estero — 1^ sem. 2008 
— Repubblica Slovacca’, in www.ester1.it/rapporti/pdf/repubblica_slovacca.pdf. 

40 W. Brandmuller, L’Olocausto della Slovacchia e la Chiesa Cattolica, Vatican City, 
2005; G. Barberini, L’Ostpolitik della Santa Sede, pp. 127-8. 

41 A. Macchi, ‘Il primo decennio della Slovacchia indipendente’, in La Civiltà 
Cattolica, IV (2002), pp. 185-94. 

42 See P. Mulik, ‘Chiesa e Stato in Slovacchia’, in S. Ferrari et al., Diritto e religione 
nell’ Europa post-comunista, p. 415. 
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the use of the national language, a goal strongly desired by the Lutheran tradition 
of the country.* 

As far as the religious composition of the population is concerned, by far 
the most important force is the Catholic Church. Of the 84.1 per cent of citizens 
who declared that they belong to a Church or religious association, 68.9 per 
cent are Catholics,“ the second most important Church being the Evangelical 
Lutheran. 

The relationship between State and Church is of cooperative type and the Law 
of 4 July 1991 n. 308 Zb., on freedom of cult and the legal status of Churches, has 
brought about generally positive results, although the mechanism of registration 
laid down by this law for confessions with fewer than 20,000 members prevents 
minority or new cults from enjoying the same treatment under the law as larger 
confessions. Law 192/1992 Zb., which sets out in detail the mechanism of ordinary 
registration according to the general guidelines set out in Law n. 308/1991 Zb., 
identifies the Slovakian Ministry of Culture as the organ of State which realizes de 
facto the enrolment of religious confessions in the register of Churches and religious 
associations. The Slovakian law of 1991, like the Czech counterparts, in art. 4, 
para. 3 grants the Churches the possibility to group, forming ‘unions, communities, 
religious orders, societies and similar groups’, as partial compensation for the 
Stalinist persecutions in the 1950s, in particular of the Catholic Church. At that 
time monastic orders were dissolved, more than 2,000 monks were interned and the 
network of Catholic associations in the country was destroyed. 

In Slovakia, unlike in the Czech Republic, the problem of the restitution of 
property confiscated from the Church during the communist period has largely 
been resolved, apart from some isolated controversies between the Catholic 
Church and the State regarding the ownership of single, scattered properties. For 
example, the castle of Lonyay, a splendid manor house situated to the south of 
Bratislava, is historically claimed by the Slovakian presidency and government 
for the purposes of State occasions, a claim to which the Benedictine fathers of 
the Hungarian congregation object. They claim the ownership and the exclusive 
use of the building, even though they are not presently in possession of it.*° 

As far as the religious question and the attitude of the State towards it are 
concerned, the 1992 Constitution of the Slovakian Republic establishes the 
principle of neutrality in art. 24, a ruling which means an impartial position 
towards religions, and a non-confessional attitude of the public administration. 
Although, in the Preamble to the Constitution itself, the relevance of Christian 
social values and the spiritual importance of Saint Cyril and Saint Methodius are 


43 See J. Stanislav, Deijny slovenského jazyka, I-V, Bratislava, 1954-73. 

44 A. De Oto, ‘Diritto e religione’, p. 211; P. Mulik, ‘Chiesa e Stato in Slovacchia’, 
p. 415. 

45 See ‘Agenzia SIR Europa — Chiese Europee — Slovacchia: il castello conteso’, in 
www.agensir.it, p. 1 (last visited 22 September 2008). 
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expressly recognized,“ there was no intention to undermine the strength of the 
secular principle, which remains evident and explicit in the fabric of the basic 
Charter. Rather, the intention was to underline a social reality, a socio-cultural 
feature of the country, that historically and culturally is traditionally tied to a 
Christian religious culture, in particular that of the Church of Rome. 

On 24 November 2000 the Holy See and the Slovakian Republic signed a 
Concordat,“ which was rapidly ratified by the national parliament. This agreement 
also lays down the ratification of four separate and successive agreements, of 
which two have already come into effect. The agreement was strongly sought by 
all currents of political opinion who also wished, through this instrument, that 
the Slovakian state be ‘recognised internationally as a state which guarantees 
and respects the values of European civilisation and which intends to pursue the 
development of these values, as well as being a state which is a worthy interlocutor 
of a foreign partner as important and influential as the Holy See’.** Two years 
later, on 11 April 2002, a further agreement was signed with 11 Churches and 
religious associations other than the Catholic Church, which according to the latest 
census in 2001 represented less than 10.5 per cent of the Slovakian population.” 
Two religious confessions, the Jehovah’s Witnesses and the Christian Assembly 
in Slovakia, entered into conflict with the State because of this agreement which 
brought together diverse subjects under a single juridical act. Its structure consists 
of a preamble and 25 articles which faithfully follow the outlines of the document 
signed with the Holy See, and indeed, at some points uses identical words to 
establish a series of legal guarantees. This technique is evident for example in art. 
7 of the agreement, which recognizes the right to exercise conscientious objection 
in exactly the same manner as the Catholic concordat, with the same formula ‘for 
each individual’.*° The reference that the agreement makes to specific regulation 
on the exercise of conscientious objection in Slovakia has also been the object of 
lengthy negotiations and legal debate in Europe,*! which have not yet brought any 
positive results. 


46 A. Ridbo Servan, El derecho de libertad religiosa en la Republica Checa y en la 
Republica Eslovaca, Madrid, 2005, p. 336. 

47 See J.T. Martin De Agar, J Concordati del 2000, Vatican City, 2001; R. Astorri, 
‘I Concordati di Giovanni Paolo II’, in www.olir.it, March 2004 (last visited 13 December 
2007), especially p. 10. 

48 M. Smid, ‘Základná zmluva medzi Slovenskou republikou a Svätou stolicou’, in 
Ročenka Ústavu pre vzt’ahy štátu a cirkví (2000), p. 115. See also J. Dravecky and M. 
Bartko, La Slovacchia e la Santa Sede nel XX Secolo, Vatican City, 2008. 

49 A. Riòbo Servan, El derecho de libertad, pp. 358-9. 

50 See V. Durisotto, ‘Il progetto di Accordo tra la Santa Sede e la Slovacchia per 
Pesercizio dell’obiezione di coscienza e le valutazioni della EU Network of Indipendent 
Experts on Fundamental Rights’, in www.statoechiese.it, p. 3 (last visited 11 March 2009). 

51 See N. Marchei, ‘L’ Accordo tra la Santa Sede e la Slovacchia sull’obiezione di 
coscienza al vaglio del Parlamento Europeo’, in Quaderni di diritto e politica ecclesiastica, 
1 (2007), pp. 203-20. 


Church and State Relations in the Czech Republic and in Slovakia 177 


For other less controversial issues a solution was found. An example could 
be the religious assistance of Catholic believers within the army and the police 
forces of the Slovak Republic, regulated by an independent agreement (therefore 
not one of the Basic Agreements of 2000) signed on 21 August 2003.7 


52 The text if this Agreement can be found in Revue cirkevniho prava, 27, 1 (2004), 
pp. 43-7. 
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Chapter 12 
States and Churches in Northern Europe: 
Achieving Freedom and Equality through 
Establishment 


Marco Ventura 


Northern Europe is usually perceived as a contented region in terms of church and 
state relationships. In particular, Nordic countries and the United Kingdom are 
social, political and legal systems widely acknowledged as the most developed 
in the world in protecting the religious freedom of individuals and groups alike. 
The US Department of State Annual Report on Religious Freedom in the world 
regularly classifies the area as one of the most respectful of freedom of faith and 
belief. Where they still exist, as in England and Denmark, established churches 
are not an obstacle to the widespread recognition of the rights and equality of 
religious minorities. On the contrary, mainstream churches play a fundamental 
role in facilitating public policies aimed at social integration and cohesion. 
Individual and collective rights concerning the practice of religion are well 
recognized; and co-operation between faith communities and state agencies is 
successful and productive (see for example the document of the UK Home Office 
Faith Communities Unit, Working Together: Cooperation between Government 
and Faith Communities, February 2004). 

As widely experienced in Southern Europe, the presence of strong mainstream 
churches supported by states resulted in societies profoundly hostile to religious 
freedom as well as in legal frameworks which heavily restrict rights and freedoms 
in the field of religion. The striking feature of Northern Europe is precisely the 
coexistence of two apparently contradictory elements: a wide experience in the 
area of the establishment of national churches on one hand and a high degree of 
protection of religious freedom, religious minorities, neutrality and equality on the 
other. The main question is thus: how and why was it possible in Northern Europe 
to combine the two dimensions of establishment and freedom which in other parts 
of the world happened to contradict each other? 

The two chapters by Mark Hill and Lisbet Christoffersen offer the key to 
answering the question (Chapters 13 and 14). I will leave aside the many 
interesting aspects specific to this or that national case and will rather sketch 
the basic steps which led to such an extraordinary laboratory of the fruitful 
combination of establishment and freedom. Of course the whole picture of church 
and state in the relevant countries is far from idyllic as far as past and present 
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divisions and conflicts are concerned. Just think of the dramatic issues arising 
from British rule in Ireland and in the colonies. This is why both chapters deal 
with the most heated challenges of the past and of the present alike. I will refer to 
this in my last paragraph. 


The Superiority of the King over Religion 


The starting point for both Hill’s and Christoffersen’s overviews is the emergence 
in Northern Europe of independent kingdoms based on the primacy of the king 
as sole lawmaker. The association of one specific religion, namely Christianity, 
with the land was not meant to weaken or limit the power of the king. On the 
contrary, religion was associated with the kingdom as a means of strengthening 
the latter. As Christoffersen makes clear by referring to the decision of the Althing 
in Iceland at the dawn of the second millennium to embrace Christianity as the 
official religion of the land, one common official religion was needed in order to 
achieve an effective ‘common legal understanding and ruling of the society’. Yet, 
the land and not religion was to prevail. Again with Christoffersen, ‘men decide 
over the law and therefore they decide the religion, not the opposite way round’. 


Reformation and the Ousting of Papal Sovereignty 


Reformation fostered the supremacy of the king in religious matters. Law came 
to be perceived as a secular institution, the state being acknowledged as the 
fundamental political and legal actor. The Catholic understanding of the church 
as a sovereign entity on the same legal footing as the state became anachronistic. 
The tie with the universal church ruled by the Pope became unbearable. National 
states were replacing the Empire. National churches were needed to support the 
process. Thus a ‘break with the international church structure and canon law’ 
(Christoffersen) took place, which engendered national established churches. In 
the Nordic countries, newly-established Lutheran national churches took shape. In 
England, by the means of the Act of Supremacy, Henry VIII gained control of the 
church in England: ‘the abolition of papal authority at the time of the Reformation 
and the recognition of the Sovereign as Supreme Governor of the Church of 
England created a discernible unity between the Church and the State’ (Hill). 

A fundamental consequence of the process was the definitive spread of the 
law of the land and the decline of separate religious internal ruling. Christoffersen 
reports that when in 1813 state bankruptcy in Denmark led to anti-Jewish riots 
in Copenhagen, the state reacted by granted the Jewish community national 
citizenship on condition that the supremacy of the law of the land was accepted 
also in family law matters. The sovereign could not tolerate any religious exception 
which undermined the general application of the law of the land. Moreover, he 
regulated the national church in the name of his ‘obligation to lead the church 
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and to keep all inhabitants to the pure Lutheran religion’ (Christoffersen). In the 
absolutistic phase in the Nordic countries the kings were even brought to think of 
the national church not as a distinct entity, but as a ‘religious branch of the King’s 
authority’ (Christoffersen). 


State Prerogatives vs. Freedom of Established Churches 


The supremacy of kings over ‘their’ churches meant that established churches, 
although privileged, were subject to control and restrictions. With some exceptions 
(for instance, marriage in English ecclesiastical law), establishment did not entail 
the established churches being entitled to exercise powers in the name of the 
government. The established church was not superior to the state. On the contrary, 
the state had special powers over its church. A ‘system of authorization’ is still 
‘the core of the state—church system in the Nordic countries’ (Christoffersen). And 
in 2003 the British House of Lords clarified that ‘The relationship which the state 
has with the Church of England is one of recognition, not of the devolution to 
it of any of the powers or functions of government’. Therefore the Church of 
England ‘could not be considered to be a part of government ... the State has not 
surrendered or delegated any of its functions or powers to the Church’ (Hill). 

In Northern Europe the instinctive concern, by default, was and still is not 
about limiting the power of the churches in order to achieve the freedom of the 
state (as it is more often the case in Southern Europe), but the opposite. The social 
perception and political and legal construction of church and state is based on the 
need to secure an acceptable degree of freedom for the churches, including for the 
established national churches. In 2003 Lord Rodger of Earlsferry, for the House 
of Lords, issued a fundamental statement on the nature of ties between the state 
and the established church, ‘in so far as the ties are intended to assist the Church, 
it is to accomplish the Church’s own mission, not the aims and objectives of the 
Government of the United Kingdom’. 


Getting into the Era of Neutrality and Equality 


Christoffersen and Hill explain how the Nordic countries and Britain succeeded in 
combining establishment with neutrality and equality. The countries of Northern 
Europe have engaged with the general European move towards integration and 
human rights either by promoting change in domestic regulations or by adjusting 
to European standards. 

In the Nordic countries the process started with the liberal constitutions of the 
nineteenth century. By the end of the Second World War, ‘the picture of the Nordic 
countries as monarchies with national churches, a very broad idea of freedom 
of religion and a secular common legislation’ (Christoffersen) was eventually 
set out. The step implied a new focus on the individual and on his or her rights: 
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‘the individual as a consequence of democracy was set free by the law from the 
church structures and allowed to make choices according to his or her independent 
conscience, not ruled by any ecclesiastical norms’ (Christoffersen). After the 
1960s an even deeper distinction was drawn between the institutions of the church 
and the institutions of the state; an increasing equal treatment of the different faith 
communities and a new stress on the neutrality of the state followed. The Church 
of Sweden was disestablished in 2000. In Finland, with the Constitution Act of 
2000 and the Freedom of Religion Act of 2003 a new system was created under 
the label of ‘internal autonomy and external state power’. 

In the United Kingdom the process implied the passage from passive religious 
tolerance to the active promotion of religious liberty as a basic right and to a widely 
implemented system of accommodation and pluralism. Within the United Kingdom 
itself, various models of church and state emerged which featured establishment (in 
England and Scotland) as well as non-establishment (in Wales). The experience of 
establishment did not limit, but rather facilitated, pluralism under the umbrella of 
an inclusive ‘civic religion’. In this regard, ‘it is important to distinguish between 
the appearance and reality, and while the grandeur of establishment may be both 
mythical and illusory, the grass roots reality of civic religion is increasingly real 
and vibrant’ (Hill). The combination of religious pluralism and establishment in 
the sense of an inclusive civic religion eventually led to a balance grounded on the 
common awareness of the ‘benefits which result from the recognition of a healthy 
mix of belief systems’ (Hill). The divide on secularism and criticism over the lack 
of equal treatment did not seem to undermine the system as it developed in the last 
decades: ‘the existence of one or more established churches does not preclude the 
co-existence and thriving of other religions and denominations. On the contrary, a 
state which engages with one religion at the highest level of its governance may be 
more likely to be sympathetic to all religions, and to none. The fact that within the 
territory of the United Kingdom, established, disestablished, and non-established 
Churches contentedly coexist provides a firm foundation upon which pluralism, 
mutual respect and toleration can flourish’ (Hill). 


The Challenge of Multicultural Societies 


For the last few years, Northern Europe has not been spared the global turmoil 
affecting the interaction of politics and religion. 

The spread of Islam has posed significant challenges to countries with a high 
number of immigrants from Muslim countries. The 2005 London bombings and the 
cartoons of Mohammad in Denmark were just the tip of the iceberg: the optimistic 
expansion of multicultural societies placing confidence in the respectful plurality 
of religion seemed to be an illusion. The debate is open in the Nordic countries 
whether religious freedom should also include the right to be bound by one’s own 
religious legal system to the exclusion of the application of the law of the land 
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when contrary to God’s rules. The Archbishop of Canterbury has highlighted the 
issue of the role and powers of Shari’a courts in the country. 

Globalization, multiculturalism and Islam are not the only current issues 
in Northern Europe. Deep changes within Christianity, which also affect the 
relationships between church and state, require debate and response. The role of 
Christian churches, both minorities and majorities, is under review as well as their 
legal status with regard to education, family, life sciences, gender, immigration and 
the economy. Discussions within churches are matched by broader anxieties about 
how to combine faith and political action on both the individual and the social 
level. The personal trajectory of Tony Blair’s converting to the Catholic faith after 
the end of his political mandate, and now promoting interfaith dialogue in highly 
sensitive areas, exemplifies the increasing importance of religion in political life. 
The interaction between law, politics and religion needs also to be understood in 
the specific secularized context championed by Northern Europe, for which Grace 
Davie suggested first the paradigm of ‘believing without belonging’ and then the 
concept of ‘vicarious religion’. 

Northern European countries are therefore most likely to represent in the 
immediate future, as they did in the past, a key laboratory of church and state issues 
and solutions whose significance will be experienced well beyond the region. 
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Chapter 13 
Not Even Believing in Belonging: 
States and Churches in Five North-European 
(Post-) Lutheran Countries! 


Lisbet Christoffersen 


Introduction 


Grace Davie, with her concepts of ‘believing without belonging’ and ‘vicarious 
religion’,” came to the analytical centre of understanding how religion functions 
in the Nordic countries. Scandinavians belong to the State Churches without even 
believing in belonging, since faith is only partly the function of the Churches, 
alongside ensuring arrangements for the central institutions of life, the family, 
national heritage and nation-building.’ 

After an introduction to the region, my discussion of State—Church, 
and religion—law, relations in this context will present the key features of 
traditional understanding of State—Church relations, based on the deep historical 
intertwinement of State, law and (Lutheran) Christianity. Secondly, I will give an 
overview of the present situation, together with changes within the last decades 


1 This article is based on research in the context of the Nordic Research Network 
on Law, Religion and Ethics (www.law-religion.com), from which the findings will be 
published in much more detail in L. Christoffersen, Kjell A. Modéer and S. Andersen (eds), 
Law and Religion in the 21st Century: Nordic Perspectives, Copenhagen, 2010. The article 
is also based on research in the context of the research priority area Religion in the 21st 
Century at the University of Copenhagen 2003-2007, www.ku.dk/priority/religion. Many 
results from this priority area have already been published (see the list of publications on the 
homepage) but the main results are analysed in L. Christoffersen, H.R. Iversen, H. Petersen 
and M. Warburg (eds), Religion in the 21st Century. Challenges and Transformations, 
Farnham, 2010. It is my hope that the reader who wants more detailed empirical knowledge 
about religion—State—law relations in the countries I am focusing on this article, will go to 
these two much more detailed publications. 

2 See, e.g., P. Berger, G. Davie and E. Fokas, Religious America, Secular Europe? A 
Theme and Variations, Farnham, 2008, p. 15. 

3 P. Gundelach, H.R. Iversen and M. Warburg, J hjertet af Danmark. Institutioner og 
Mentaliteter [The Heartbeat of Denmark. Institutions and Mentalities|, Copenhagen, 2008, 
a ‘Bellah-mode’ investigation of the role of religion and especially Lutheran Christianity in 
the Danish institutional mentality, the results of which are also presented in Christoffersen 
et al., Religion in the 21st Century. 
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(just after the Second World War; the impact of 1968 and changes after 2001 
— of which we have not yet seen the last). Thirdly will follow a reflection on 
to what extent globalization and European integration are likely to affect the 
development of Church and State relations in the future, the question being to 
what extent the Nordic countries are European, mirrored through the lenses of 
Church-State relations. 


The Nordic Countries 


The Nordic countries fall in three groups based on geographical and historical 
distinctions stemming not least from differences through the Reformation. Sweden 
and Finland are thus East-Nordic countries; Denmark and Norway West-Nordic. 
Iceland is partly West-Nordic and partly North-Atlantic together with Greenland 
and the Faroe Islands. 

Sweden has at all times in its history been a monarchy, in some periods also 
ruling over parts of the Baltic countries, Northern Germany etc. It has nine million 
inhabitants, of which 75 per cent are members of the Church of Sweden (Lutheran 
since 1536), 10—15 per cent are members of other Christian communities, Jewish 
and Muslim groups, whereas also a notable group of 10-15 per cent are without 
religious affiliation. Sweden became a member of the EU in 1995. Finland was 
part of Sweden until 1809, then as a result of the Napoleonic wars became an area 
under Russian rule, gaining independence as a republic in 1917. Finland has 4.5 
million inhabitants, of which more than 80 per cent are members of the Finnish 
Lutheran Church; 2-3 per cent members of the Finnish Orthodox Church (also 
understood as a State Church), 5—10 per cent members of other Christian Churches/ 
communities and again 5-10 per cent without religious affiliation. Finland also 
became a member of the EU in 1995. 

The Danish monarchy also has very deep historical roots, in some periods 
ruling over parts of England, Northern Germany, Norway and Iceland. The 
constitution still also covers Greenland and the Faroe Islands (see p. 189). 
Denmark has 5.5 million inhabitants, 82 per cent are members of the Danish 
Peoples Church (officially translated as ‘the established Church’), 3—4 per 
cent are Muslims and another 3—4 per cent are members of other Christian and 
Jewish communities (including the Catholic Church) with about 10 per cent 
without religious affiliation. Denmark has been a member of NATO since the 
establishment of the organization and a member of the EU since 1972 (together 
with the UK). 

Norway is a monarchy and was part of the Danish monarchy from late 
medieval times until 1814. From 1814 to 1905 Norway had a Personal Union 
with the Swedish monarchy and only in 1905 was the Kingdom of Norway re- 
established. There are 4.5 million inhabitants of whom 85 per cent are members 
of the Norwegian Church (Lutheran since the Reformation) and a very remarkable 
group are members of the Humanist Association, regarded as a belief-community 
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on equal footing with the religious communities. Norway also has small Catholic, 
Jewish and Muslim populations as well as members of smaller Christian groups 
outside the Church of Norway. Norway is a member of NATO and associated with 
(not a member of) the EU, though implementing many of its regulations. 

The three North-Atlantic countries/regions are either former or more or less 
still parts of Denmark. Iceland got its own constitution in 1874 and independence 
in 1944, protected by American bases until 2008. Iceland is not a member of 
NATO or the EU, but has applied for membership of the EU in 2010. In Iceland, 
92 per cent of the population are members of the Icelandic Church (Lutheran 
since the Reformation), and there are notable free Churches and a Catholic 
presence. Greenland is the largest island in the world, a part of Denmark in 
medieval times and again since the seventeenth century, but under home rule 
in the last part of the twentieth century and from 2009 regarded as a people in 
relation to the United Nations, though still under the Danish constitution and in 
some sort of arrangements with Denmark. There are 45,000 inhabitants of which 
90 per cent are members of the Church of Greenland, a part of the Danish national 
Church until 2010. Greenland is not a member of the EU or NATO, but has until 
recently been protected by the Thule Base arrangements. The Faroe Islands is a 
home-ruling community under the Danish constitution with 30,000 inhabitants 
of which 90 per cent are members of the Faroe Islands Church, still a part of the 
Danish national Church. There are notable groups of Presbyterians and a Catholic 
presence. The Faroe Islands is not a member of the EU. 

Five small countries and two regions/nations with around 25 million people, 
with acommon but almost forgotten history of war between them about dominion 
over the Baltic Sea and the North Atlantic, as well as a common and also almost 
forgotten history of being the same nations within respectively the East-Nordic 
and the West-Nordic areas. Now more like sisters and brothers grown up in 
the same family, but all of them wishing to show the world precisely how 
independent she or he is of the elder or younger kin. One characteristic shows 
that these countries have a common family history which features the question 
of State—Church relations in the Nordic countries. That is the character of the 
relations they all (still) have between the national leadership and the national 
Church. 

The context is the Baltic Sea with post-communist and post-atheistic 
Orthodox Russia; post-modern secular Baltic states; 98 per cent Catholic Poland; 
post-Lutheran, secularized north-Germany with down to 7 per cent membership 
of the Protestant Landeskirchen; Presbyterian Scottish national Church with 
around 25 per cent membership; and the UK establishment of a minority 
Anglican Church from which the idea of a Porvoo declaration arose as the basis 
of a closer collaboration. Thus the Baltic Sea Human Rights Commissioner 
in the 1990s, with his formulation of new criteria for post-atheist, pluralist, 
human-rights based constitutional frameworks for religious neutral States as 
well as for majority and minority Churches, broke with a traditional line: that 
of the State Churches. 
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Deep Historical Intertwinement: Nordic Nation-State-Building, Nordic 
Legal Traditions and Nordic State-Churches 


Christianity as a missionary movement reached the region in the middle of the first 
millennium from West and East mingling with Viking traditions into some sort 
of independent equality (some say still visible among the peoples) and religious 
pluralism (still visible in the landscape). Top-down institutional Christianity came 
later from Central Europe, but the early second millennium conflicts between bishops 
and kings, extended to matters where parallel legal systems were acceptable, were 
never really settled in favour of the Churches, more often in favour of the kings. 
The decision of the Althing in Iceland in the year 1000 for Christianity to become 
the official religion of the land is symbolic for the whole area, not least for the 
argument that it is necessary for a country to have one common official religion 
on which to establish both a common legal understanding and the government of 
society. Here men first decide about the law and thus decide on the religion, not 
the other way round. 

Christianity thus became a central part of nation-building in these countries. 
Kings with the ambition of ruling countries through the law became Christian and 
used the ability to read and write (learned from the missionaries and priests) in their 
nation-building. This history is common to all the Nordic countries. It is visible in 
the Cathedral of Uppsala where the first law school was established on seats in the 
upper left side, long before the first Nordic universities were established in the late 
fifteenth century. It is told as a story about Saint Michola, who gave the Finnish 
people the written language and thereby the ability to make laws for the future; it 
is the story about the influence of the monasteries, among others, on the ability to 
read and write — an ability used in the Nordic nation through making written law. 

Also in the Nordic countries there is not much doubt about who made the law. 
Among the Germans north of the Rhine, the lawmaker was the king. He learned 
from a combination of the Christian Church and Roman structures how to use 
text in order to strengthen the framework of his kingdom. But he never gave up 
the power to rule this legal structure himself, neither to the bishops and the legal 
structure within the Church (Canon law) nor to the emperors who based their 
power on Roman law. 

The Lutheran Reformation had a huge influence in the Nordic countries. It had 
four different dimensions: external break with the international Church structure 
and Canon law; internal change of theological understanding; a change in the 
understanding of law, from religious natural law concepts to the law as secular 
(the King’s sword); and internal change in the structure of the newly-established 
Lutheran national Churches. The Nordic countries went through a more or less 
common Reformation regarding the first three dimensions, whereas the fourth 
dimension, regarding internal post-Reformation Church structure differed in the 
East-Nordic versus the West-Nordic countries due to concrete historical factors. 

In Sweden (and thereby also in Finland), the existing Church upheld an 
independent internal hierarchical structure within the national Church system, also 
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in the centuries to come. When the Swedish people reached the Enlightenment, 
democracy, freedom of religion and a normative pluralism during the nineteenth 
and twentieth centuries, the Church of Sweden thus already had an internal 
structure distinctly different from the State apparatus (with a synod established in 
1865) and there was an understanding of the Church of Sweden as a structure of its 
own. The same goes for the Finnish Lutheran Church, whose independent internal 
structure was established over the years as a minority Church in the Orthodox 
Tsarist regime, with a synod established in 1869. 

In the West-Nordic countries the Reformation led not only to the change in 
the normative understanding of law as secular and to a break with the external 
jurisdiction of the Pope and the Church, transferring expected loyalty from the 
Pope to the king, but also to a change of theology. Moreover the Reformation in 
the Danish-Norwegian-Icelandic kingdom also brought about a change of internal 
structure. The result of the Reformation here was that the bishops were dismissed 
and the internal structure of the Church demolished. Even though bishops were 
re-established, the very idea of a Church as something independent of the State 
structure disappeared to the extent that by the late seventeenth century it became 
possible, during the time of Absolutism, to speak not of a Church, but of the 
religious branch of the king’s authority: the obligation was on the king to lead the 
Church and to keep all inhabitants faithful to the pure, Lutheran religion. 

Alongside this absolutist and at times very orthodox understanding of the 
Nordic countries as purely Lutheran, the Enlightenment however also brought 
the influences of Pietism, with its individual responsibility in relation to religious 
matters; of Rationalism, with further secularization of the law and with royal 
associations of sciences and the findings of Linné; and of globalization and 
internationalization. This combination is visible for example in 1736, where the 
university in Copenhagen introduced the study of national law, leading to a more 
rational and monolithic understanding of the concept of law, and at the same time 
confirmation — as a teaching of Christianity — was introduced as compulsory for all 
children at the age of 14. Thus the period formed a combination of top-down and 
bottom-up religious life within the limits of one law of the land. 

There was some sort of religious freedom during this period of absolutist 
monarchy, meaning that, for example, Jewish minorities were allowed to settle 
in the kingdom as foreigners on the basis of an acknowledgement by the king. In 
1813 State bankruptcy in Denmark led to riots against the Jewish inhabitants of 
Copenhagen, but the State’s reaction was to grant Jews national citizenship — on the 
condition, however, that they gave up their own internal system of laws and agreed 
to follow the law of the land, to include also family law matters. Thus any attempt to 
establish what has been known as a Millet system has been overruled in the Nordic 
countries. They are all marked by a rather narrow understanding of the content of 
freedom of religion — as an individual and, on this basis, collective freedom related 
to the right to perform religious rituals etc., but not an organizational freedom to 
create, for example, a parallel set of family laws. 
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This understanding was upheld in the Nordic liberal constitutions of the 
nineteenth century with the Norwegian Eidsvoll-constitution of 1814, the 
Danish constitution of 1849 and the Icelandic constitution of 1874. The Danish 
and Icelandic constitutions basically suggested a change in the State—Church 
system by deciding that the State should be obliged to support an entity, called 
the Evangelical-Lutheran Church, of which the monarch was obliged to be a 
member. They also, as the first in the region, established full freedom of religion 
for all inhabitants without any State intervention; and suggested that the legislative 
power should be obliged to establish an internal structure for the national Church 
as well as to legalize the necessary relations between other religious communities 
and the State. The reality, however, was that the existing State-Church systems 
in both countries were prolonged into future centuries. An internal structure for 
the national Church was only established on the local level, in for example laying 
down the rules for electing bishops, but no official Church organ distinct from the 
State government has been established in Denmark. 

The picture of the Nordic countries as monarchies with national Churches, 
a very broad idea of freedom of religion and secular common legislation, was 
thus already to a large extent established throughout the nineteenth century and 
finally confirmed after the Second World War with the European Convention 
of Human Rights. A central dimension of this picture, also in the inter-Nordic 
collaboration about changing, for example, family laws, was that the individual 
— as a consequence of democracy — was set free by law from Church structures 
and allowed to make choices according to his or her independent conscience, 
not ruled by any ecclesiastical norms, while still upholding membership of the 
national Church. Thus, Church members were set free to make their own decisions 
in relation to marriage (religious or civil); divorce; baptizing of children, etc. 
Put another way, religious decisions no longer had civil consequences and 
civil decisions regarding family life did not have consequences in relation to 
religious membership. 

Here the modern breakthrough in arts and literature played a central role, 
followed in the late nineteenth century by norms about the equal treatment of men 
and women. A common Nordic experience has been that these norms were only 
possible when combined with Church structures and religious norms, themselves 
acceptable for vast majorities of the population, through laws made by democratic 
systems. At the same time, Church structures and religious norms were being 
upheld not least through the public schools and by the possibility of getting married 
in church. The national Churches — and parallel religious structures established by 
religious minorities — were thus still the cultural centres of the lives of citizens 
according to four central themes: birth, rites of passage, marriage and burial. And 
on this common cultural-religious identity the norms for legislation and welfare 
State were founded. 

The concept of State Churches in the Nordic countries thus means the big 
national Churches, framing the religious identity for almost all of the population 
except the very few who themselves decided to belong to other religious 
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communities. The State Churches are based on the common legislative norms in 
society, also upheld through common legal systems and with no separate court 
system. Their own internal administrative systems all have their own dimensions, 
but they have to some extent also been organized within the public administrative 
system and the structures of government. State Churches have no legal personality 
as such (but very often individual Churches within the structures have legal 
personality), which is the central difference as compared to all other religious 
communities (free Churches, the Catholic Church, Jewish communities, etc.), 
who are organized as private law entities with no (or as few as possible) links 
to official State apparatus. The State has hired and fired the central members of 
Church hierarchy (bishops, ministers), possibly on the basis of local suggestions, 
and has paid their salaries. There has however not necessarily been a dimension 
of economic support in this. In the West-Nordic countries the problems are much 
more deeply rooted, in a lack of knowledge about who owns which parts of the 
property used for Church purposes In the East-Nordic countries the Churches 
had economic power which did not necessarily lead to State support. However, 
religious tax, paid by either the whole population (as in Sweden until the most 
recent changes) or by the members (as in Denmark), collected by the State and 
used as foundation for the economy of the Church has been a central dimension 
of the Nordic State-Church systems. The State-Church system also includes a 
central, State-based authorization system in relation to hymn books, prayer books 
and regulations about which texts to use as basis for the preaching on given 
Sundays, rituals for services, baptism, confirmation, marriages and funerals, and 
the official translation of the Bible. This system of authorization is, as I see it, the 
core of the State-Church system in the Nordic countries. 


Pragmatism, Realism and Secularism/Secularization 


With hindsight, the period from 1945 to 2005 has brought substantial differences 
into the Nordic State-Church system, nevertheless recently upheld as a dimension 
of Nordic welfare systems. 

Fewer changes took place in Denmark, where the early change of the 
constitution in 1953 opened up the possibility of a queen as monarch and 
established a constitutional basis for membership of NATO and later the EEC, but 
closed further discussions about religious-political topics. Also, in 1953 Denmark 
signed the European Convention of Human Rights, although on the condition that 
the national Church would not be a problem, since freedom of religion had been a 
reality in Denmark alongside the national Church for more than 100 years. 

In Norway, however, the European Convention of Human Rights opened up 
religious-political discussions, meaning that full freedom of religion was only 
established with an amendment to the constitution as late as 1964. The concept of 
the Church of Norway was already established during the Second World War as 
something different from the State structure, with a strong internal organization, 
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resulting in a national synod (Church Council) in 1967. By this means distinctions 
between Church competences and national governmental competences became 
visible. At the same time, starting from 1967, a demand for more equal treatment 
of different religious communities led to a very modern system of using State 
taxes on an equal footing for other religious communities as well as the Church 
of Norway. The religious-political discussions of the 1990s brought an attempt in 
Norway to teach all religions on a mandatory basis in the public school system, 
but since there was no equality in the system and since the children were meant 
to be taught religious practices related to the Church of Norway in public schools, 
the European Court of Human Rights, in a 9-8 majority decision, saw the new 
system as unlawful.* This, however, again led to a political agreement in 2008 to 
change the Norwegian 1814 constitution. From 2013 the Norwegian constitution 
will have a more pluralistic value basis,° which will also open up a distinction 
between the Church and a religiously neutral State. The State shall support all 
religious communities including the Church of Norway on an equal footing, but 
the Church of Norway shall ‘remain the people’s Church and is as such supported 
by the State’, thereby upholding its function as a national Church. 

In 2000 the Church of Sweden became a legal entity in its own right, distinct 
from the State apparatus. It is covered by a general law about religious communities, 
opening the possibility for all religious communities to register and to let the 
State collect religious taxes. However, the Church of Sweden is also covered 
by a special law, according to which the Church shall be Evangelical-Lutheran, 
democratic, open and covering the whole country. The Church of Sweden is also 
still obliged to run the system of burials for all Swedes, and there is a special tax 
system covering this function. The legal personality and the right to formulate its 
own internal norms is the most distinct change: but whether or not this also means 
a right to establish norms which conflict with Swedish law remains to be seen. 

The system in Finland is now labeled internal autonomy and external State 
power. Behind this label is a system wherein the Finnish Lutheran Church 
participates in the legislative power in a special way in relation to ecclesiastical 
law. The Church has its own legislative body, the Synod, which can put forward 
law proposals to be ratified by the Parliament. The Parliament however has no 
right to change anything in the suggested law presented by the Synod via the 
government. The power to initiate any adjustments and changes thus rests only 
with the Church’s own body, the Synod. The government can however decide not to 
present a suggestion from the Synod and to return it. The relationship between the 
State and the Church was preserved through the new Constitution Act for Finland 
(2000) and the new Freedom of Religion Act (2003), which upheld a specific 
status for the Finnish Lutheran Church and the Orthodox Church compared with 
other religious communities. 


4 Folgerø and others v. Norway, judgment of 29 June 2007. 
5 ‘The Value foundation shall continue to be our Christian and Humanist heritage’. 
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In Iceland, the most remarkable recent change is a law of 1997 regarding 
the status, government and operation of the Church of Iceland, the National 
Church Law. This law defined the Church of Iceland as an independent religious 
organization granted with considerable institutional freedom from the government 
as a legal person in its own right. The Church now enjoys independent property 
rights and is represented as an independent body before the government. The 
Church is however still part of the public administrative system and as such is 
represented by the government in economic affairs, since the salaries of priests, 
bishops, etc. are paid on a contractual base by the State, which took over Church 
property from the sixteenth century onwards. Internal affairs, the election of 
bishops, etc., are decided upon by the Synod and the internal administration of the 
Church is highly developed and taken care of by the bishop’s office. 

The argument lying behind these changes in the State-Church systems 
in four of the five Nordic countries has been based on equal treatment and 
religious neutrality of the States, whereas freedom of religion simply has not 
been a problem. The reality was that over 90 per cent of the populations were 
members of the national Churches (in Sweden they were born into the Church 
until the case law from the European Court of Human Rights* made the Swedes 
change, so that from the late 1990s, as in other countries, they become Church 
members through baptism). At the same time, the Nordic populations became 
increasingly secularized. They were still baptized, confirmed, married and buried 
in the Church, but the post-Second World War lifestyle changed the fundamental 
boundaries between the Church and individuals. 

This increasing secularization was endorsed through legislation after 1968. The 
World Council of Churches met in Uppsala and changed the agenda of the Churches 
from internal pietism to external political theology. The post-1968 elites became 
more or less Leftists or Marxists, meaning that they were no longer natural Church 
supporters. This also meant fights over the public schools, with the consequence 
at least in Denmark, Sweden and Finland that the public schools now teach about 
Christianity as well as other religions from a non-confessional perspective.’ 

In the Nordic societies as such, human rights have gained more influence as a 
common normative basis more than the Lutheran religion, which has come to be 
seen more as a personal identity (but still a cultural reality with 80-90 per cent of 
the population). For the elites, the Marxist understanding of religion had a huge 
influence also on the understanding that the law is secular, with no religious identity. 
And since political ideology in the Nordic countries is based on equal treatment for 
men and women (with female ministers just after the Second World War) and on 
a parliamentarian, not a constitutional, democracy, governments have thought that 
this all meant they could make decisions for the Churches, also relating to internal 


6 Darby v. Sweden, no. 11581/85, ECtHR 90-X, para. 44. 

7 Cf. Toledo Guiding Principles on Teaching about Religions and Beliefs in Public 
Schools. Prepared by the ODIHR Advisory Council of Experts on Freedom of Religion and 
Belief, OSCE/ODIHR 2007. 
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matters, a concept which has not been accepted. For what can be an internal matter 
for a minister who gains his salary as a civil servant? There have been a number 
of judgments in this direction over the last decades, for example stating that the 
leadership of the Church is allowed to decide who should be baptized, even when 
this leadership is the State (Karlsson v. Sweden),* is allowed to make rulings on 
abortion etc., even if the constitution identifies the country as Christian (Knudsen 
v. Norway). The State is thus also allowed to decide on the teaching of sexuality 
in the public schools, as long as there is also the option of having private schools 
in the country (Kjeldsen v. Denmark).'° The State is allowed to use taxes in order 
to support the national Church economically (Darby v. Sweden).'' And the State is 
allowed to use the ministers of the national Church as sources on the civil status 
of all citizens, not only the members of the national Church. This has nothing to 
do with freedom of religion but is simply a practical matter of how to count the 
number of citizens. 

Nordic legal understanding became increasingly pragmatic after the Second 
World War. The reaction to the problem of the Lutheran legitimation of the 
Nazi regime in the Scandinavian countries was legal positivism or realism or 
pragmatism, meaning that all idealistic elements of the law were abolished: the 
law is what politicians decide. 


Exporting Nordic Values and/or Importing Religious Legal Systems? 


Thus, in the second part of twentieth century Europeanization led to changes in 
Nordic religious politics, with the consequence that it is now — at least in four of 
the five countries — possible to distinguish administratively, financially and more 
or less also legally between the national Churches and the State understood as the 
government. 

The key discussion regarding the remaining understanding of the concept 
of State Churches is, however, about to what extent national legislation is also 
legislation for and in the Churches — at least to the same extent as for and in private 
companies — or whether freedom of religion also means a right to establish religious 
legal systems as a legal order in the country parallel to that of the State. !? 

This discussion has just started in the five countries. On the one hand there 
is a political openness, not least in the younger generation, towards the idea that 


8 Karlsson v. Sweden, no. 12356/86, ECtHR 1988-IX. 

9 Knudsen v. Norway, no. 11045/84, ECtHR 1985-II. 

10 Kjeldsen v. Denmark, no. 5095/71, ECtHR 1976-XII. 

11 Darby v. Sweden, no.11581/85, ECtHR 1990-X. 

12 Fora European approach to this discussion, see, for example, L. Christoffersen, 
Religion as a Factor in a Multi-Layered European Union Legislation, in R. Mehdi, H. 
Petersen, E.R. Sand and G.R. Woodman (eds), Law and Religion in Multicultural Societies, 
Copenhagen, 2008, pp. 111-30. 
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Churches are something different from other branches of the State and ought to be as 
distinct as, for example, universities, or even more as private firms or associations. 
On the other hand there is an antagonism towards or even fear of the idea of Shari’a 
(or Canon law, for that matter) as part of the freedom of religion, thereby something 
the State has to respect unless it breaks with standards necessary in a democratic 
society in relation to security, etc. This discussion naturally came onto the agenda 
as a result of globalization: people with other normative systems moving into our 
countries; Nordic peoples are seeing how things are done differently in other parts 
of the world, etc. The crisis over the depiction of Muhammad in cartoons not least 
has contributed to this agenda." 

The issue, however, seems to be if religious communities should be allowed, 
in a pluralistic society, to be more legally independent and closed than private 
companies. Could it be that precisely those normative forces in religious systems 
which attempt to make law for their followers, together with the reality of people 
still being religious to a much larger extent than expected in earlier predictions, 
might lead to an idea of public religions in public societies? By the same token, 
should the normative systems within religions be part of the common discursive 
platforms established for politics and lawmaking? As far as I can see, the ideas 
behind the Nordic State-Church systems might have contributions to make in the 
religious-political debate for the future. 


13 L. Christoffersen (ed.), Gudebilleder. Ytringsfrihed og religion i en globaliseret 
verden [Pictures of Gods. Freedom of Speech and Religion in a Global World], Copenhagen, 
2006; see also L. Christoffersen et al., Religion in the 21st Century. 
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Chapter 14 
Church and State in the United Kingdom: 
Anachronism or Microcosm? 


Mark Hill QC 


This brief chapter is a distillation of the observations which I sought to make during 
the conference’s workshop on Church and State in Northern Europe convened by 
Professor Marco Ventura, in response to a lead paper by Dr Lisbet Christoffersen 
covering the Nordic States. My aim was to foster a fuller understanding of the 
nature of Church-State relations in the United Kingdom, and to suggest that the 
mild preference of a particular religious denomination, whilst of historic pedigree 
and seemingly anachronistic in the twenty-first century, nonetheless remains a 
legitimate and effective vehicle for securing religious liberty in a pluralist society. 
The United Kingdom model of Church and State does not purport to be a paradigm, 
apposite for transplantation into the constitutional framework of other countries 
such as the emergent democracies in Eastern Europe, but it is the product of the 
nation’s history, crafted and adapted over centuries, evolving through consensual 
development without civic or political revolution. 


Evolution: Persecution, Toleration, Accommodation and Pluralism 


The legal approach of the state towards religion has differed over time and across 
societies.' The current era marks an abrupt shift from passive religious tolerance to 
the active promotion of religious liberty as a basic right, and needs to be placed in 
context.’ Religious tolerance is a relatively recent phenomenon; an historical view 
shows that religious disadvantage and discrimination had previously been the 


1 See M. Hill and R. Sandberg, ‘Is Nothing Sacred? Clashing Symbols in a Secular 
World’, in Public Law, 488 (2007), upon which the following paragraphs are based. 

2 For a brief description of the historical development in England see N. Doe, 
‘National Identity, the Constitutional Tradition and the Structures of Law on Religion in 
the United Kingdom’, in Religions in European Union Law, Proceedings of the European 
Consortium of Church and State Research, Luxembourg, 1997, pp. 107-10. For a more 
general overview see J. Gunn, ‘Religious Liberty (Modern Period)’, in E. Fahlbusch 
et al. (eds), Encyclopaedia of Christianity, Michigan, 2005, vol. 4, pp. 605-17 and J. 
Witte, God's Joust, Gods Justice: Law and Religion in the Western Tradition, Grand 
Rapids, 2006. 
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common experience.’ The ousting of papal jurisdiction marked by the reforming 
statutes of the 1530s not only led to the formation of the Church of England but 
also resulted in religious intolerance. The predominance of a State Church with the 
secular monarch as supreme governor led to the disadvantaging of other religions, 
most notably Roman Catholicism, with the exception of the period of Mary’s reign 
when papal authority was restored (1553-1558) and the commonwealth period 
when dissenting Protestant groups were tolerated (1648—1660). 

After 1689, this tradition eventually gave way to limited and piecemeal 
toleration, whereby dissenters were permitted to have their own places of worship 
provided they gave notice to a Church of England bishop and met with unlocked 
doors (Toleration Act 1689). The law tolerated some religious difference but there 
was little evidence of a universal respect for religious liberty. 

The centuries following the original legislation witnessed the widening of 
toleration and the limited introduction of legal freedoms. Further, the spread 
of toleration led to the lifting of legal disabilities by the conferring of positive, 
though still partial, rights.‘ Legal mechanisms generally favoured individual 
freedom of action. In the absence of a legal prohibition people were permitted 
to do as they wished: passive accommodation as opposed to prescriptive 
regulation.° In time, this common law position was supplemented by specific 
statutory exceptions designed to lift legal disabilities. This was most notable in 
relation to the Sikh turban.° Sikhs alone are exempt from the requirement to wear 
a safety hat on a construction site. Paragraph 11 of the Employment Act 1989 
provides that the requirement will not ‘be imposed on a Sikh ... at any time when 
he is wearing a turban’. Sikhs are among those exempted from the law relating 
to the wearing of protective headgear for motorcyclists.’ A further example is the 
Sikh kirpan, a small ceremonial dagger, which benefits from an exemption from 
the criminal offence of having a blade in a public place. However, the Criminal 
Justice Act 1988, section 139, is broadly drafted and provides a defence if the 
blade is carried ‘for religious reasons’. Thus religious symbols in addition to 
the kirpan are protected. Such provisions owe more to the tradition of religious 
tolerance than to any notion of religious liberty as a widespread positive right.’ 
The common law permitted the holding of different beliefs (and to a lesser degree 


3 P. Weller, ‘Addressing Religious Difference and Islamophobia’, in Journal of 
Islamic Studies 17(3) (2007), p. 297. 

4 See M. Hill, ‘The Permissible Scope of Legal Limitations on the Freedom of 
Religion or Belief in the United Kingdom’, in Emory International Law Review 19(2) 
(2005), pp. 1129-86 at pp. 1131-2. 

5 See S. Poulter, Asian Traditions and English Law, Oakhill, 1990, p. 1. 

6 For a full account, see S. Poulter, Ethnicity, Law and Human Rights, Oxford and 
New York, 1998, chapter 8. 

7 Now found insection 16 of the Road Traffic Act 1988. 

8 See L. Vickers, ‘Is All Harassment Equal? The Case of Religious Harassment’, in 
Cambridge Law Journal 65(3) (2006), pp. 579-98. 
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their manifestation) but not in the prescriptive manner as came to be articulated 
in human rights guarantees found in international instruments, such as the 
ECHR which effectively prescribes a series of detailed legal tests to be applied 
scientifically, arguably fettering judicial discretion. 


Models of Church and State 


Within the United Kingdom, there are various models of Church and State: 
some Churches are established, others are disestablished, while yet others are 
non-established. Some are ‘national’, some regional, and some multi-national. 
There are many myths and misunderstandings about the nature of establishment 
which need to be addressed in a search for a more complete picture. The United 
Kingdom has not one, but two established churches. The (Anglican) Church of 
England is the Established Church in England. The (Presbyterian) Church of 
Scotland (or ‘the Kirk’) is the Established Church in Scotland. The Queen is a 
member of both, one Anglican, one not; one episcopal, the other presbyterian. 
She is the ‘Supreme Governor’ of the Church of England. However, the Church 
in Scotland (the Scottish Episcopal Church) is not established nor is the monarch 
its head. The Church of England was disestablished in Wales in 1919. The pre- 
existing law of the Church of England now binds all members of the Church 
in Wales by way of quasi-contract. As if this is not complicated enough, there 
are special provisions for the Isle of Man and the respective Bailiwicks of 
Guernsey and Jersey.’ The (Anglican) Church of Ireland was disestablished by 
the Irish Church Act 1869 and now constitutes a single component Church of 
the Anglican Communion embracing both Northern Ireland and the Republic of 
Ireland (Eire). Save for the Church of England, which has a particular status 
resulting from establishment,'° and the Church of Scotland, which is similarly 
(but not identically) established north of the border," all other Churches and faith 
communities which operate within the United Kingdom do so as ‘unincorporated 
associations’ and are treated in law as members’ clubs, regulated by their own 
rules, constitutions and governing instruments. 


9 See generally M. Hill, ‘Church Autonomy in the United Kingdom’, in G. Robbers 
(ed.) Church Autonomy: A Comparative Study, Frankfurt, 2001, pp. 267-83. 

10 As to which see the recent decision of the House of Lords in Aston Cantlow and 
Wilmcote with Billesley Parochial Church Council v. Wallbank and another [2003] 3 WLR 
283; [2003] 3 All ER 1213, which is discussed in further detail below. 

11 Notwithstanding judicial remarks suggestive of a loosening of the constitutional 
links between the Church and the State in Scotland in the speeches of the House of Lords in 
Percy (AP) v. Board of National Mission of the Church of Scotland [2006] 2 AC 28, [2006] 
4 All ER 1354 HL, the Church of Scotland is not yet a voluntary association. Its courts are 
still part of the Scottish legal system and their proceedings are not reviewable by the Court 
of Session. See, for example, Logan v. Presbytery of Dumbarton 1995 SLT 1228. 
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Establishment 


The meaning, effect and future of the establishment of the Church of England is 
a complex matter of history, ecclesiology, sociology and politics. However, the 
fact of establishment dictates the legal relationship which it enjoys with the State 
and the manner of its self-regulation. The abolition of papal authority at the time 
of the Reformation and the recognition of the Sovereign as Supreme Governor 
of the Church of England created a discernible unity between the Church and the 
State, the results of which are evident today. In the context of a recent appeal on an 
obscure point of law under the Chancel Repairs Act 1932, the Judicial Committee 
of the House of Lords enjoyed a rare opportunity to consider the constitutional 
status of the Church of England in contemporary jurisprudence." Lord Nicholls 
of Birkenhead observed: 


Historically the Church of England has discharged an important and influential 
role in the life of this country. As the established church it still has special links 
with central government. But the Church of England remains essentially a 
religious organisation. This is so even though some of the emanations of the 
church discharge functions which may qualify as governmental. Church schools 
and the conduct of marriage services are two instances. The legislative powers 
of the General Synod of the Church of England are another. This should not be 
regarded as infecting the Church of England as a whole, or its emanations in 
general, with the character of a governmental organisation.'* 


Having cited passages from Hill’s Ecclesiastical Law,'* Lord Hope of Craighead 
stated that the Church of England as a whole has no legal status or personality.'° 
Whilst acknowledging that it had regulatory functions within its own sphere of 


12 For an instructive overview see R.M. Morris (ed.), Church and State in Twenty- 
first Century Britain: the Future of Church Establishment, Basingstoke, 2009. For particular 
analysis and commentary, see F. Cranmer, “Church-State Relations in the United Kingdom: 
A Westminster View’, in Ecclesiastical Law Journal 6 (2001), p. 111; and D. McClean, ‘The 
Changing Legal Framework of Establishment’, in Ecclesiastical Law Journal 7 (2004), p. 
292. For further coverage, see P. Cornwell, Church and Nation, Oxford, 1983; S. Lamont, 
Church and State: Uneasy Alliances, London, 1989; C. Buchanan, Cut the Connection 
— Disestablishment and the Church of England, London, 1994; P. Avis, Church, State 
and Establishment, London, 2001 and T. Hobson, Against Establishment — An Anglican 
Polemic, London, 2003. 

13 See Aston Cantlow and Wilmcote with Billesley Parochial Church Council v. 
Wallbank; Parochial Church Council of Aston Cantlow v. Wallbank [2004] 1 AC 546; 
[2003] 3 All ER 1213, HL. 

14 Aston Cantlow (supra) per Lord Nicholls of Birkenhead at para. 13. 

15 Aston Cantlow (supra) at para. 58 referring to M. Hill, Ecclesiastical Law, Oxford, 
2001, para. 3.11 and 3.74. 

16 Aston Cantlow (supra) at para. 61 per Lord Hope of Craighead. 
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activity, he concluded that it could not be considered to be a part of government, 
observing that the State has not surrendered or delegated any of its functions or 
powers to the Church: ‘The relationship which the state has with the Church of 
England is one of recognition, not of the devolution to it of any of the powers or 
functions of government’.'!’ Lord Rodger of Earlsferry, in a concurring speech, 
observed that ‘the juridical nature of the Church [of England] is, notoriously, 


somewhat amorphous’.'* He concluded: 


The mission of the Church is a religious mission, distinct from the secular 
mission of government, whether central or local. Founding on scriptural and other 
recognised authority, the Church seeks to serve the purposes of God, not those of the 
government carried on by the modern equivalents of Caesar and his proconsuls. This 
is true even though the Church of England has certain important links with the state. 
Those links, which do not include any funding of the Church by the government,'® 
give the Church a unique position but they do not make it a department of state: 
Marshall v. Graham [1907] 2 KB 112, 126, per Phillimore LJ. In so far as the ties 
are intended to assist the Church, it is to accomplish the Church’s own mission, not 
the aims and objectives of the Government of the United Kingdom.”” 


These assertions may seem both obvious and self-evident, but the Court of Appeal 
had previously reached the opposite conclusion on the specific question of whether 
a parochial church council is a public authority for the purposes of the Human 
Rights Act 1998.?' The Court of Appeal regarded the established nature of the 
Church of England as imbuing its component institutions with a governmental 
function sufficient to render them public authorities. The analysis of the House of 
Lords is much to be preferred, being more cogent and more soundly argued. Had 
the House of Lords determined that component parts of the Church of England 
were ‘public authorities’ they would automatically have been excluded from the 
category of ‘victim’ under the Human Rights Act 1998. This would have produced 
the wholly unsatisfactory result whereby every religious organization in the United 
Kingdom would have enjoyed the Article 9 right to freedom of religion except the 
established Church of England.” 


17 Aston Cantlow (supra) at para. 61 per Lord Hope of Craighead. 

18 Aston Cantlow (supra) at para. 154 per Lord Rodger of Earlsferry. 

19 In fact, the State gives financial support to chaplains (of various denominations) in 
hospitals, universities and the military and funds Church schools. 

20 Aston Cantlow (supra) at para. 156 per Lord Rodger of Earlsferry. 

21 Aston Cantlow and Wilmcote with Billesley Parochial Church Council v. 
Wallbank [2002] Ch 51, [2001] 3 All ER 393, CA, Sir Andrew Morritt V-C, Robert 
Walker and Sedley LJJ. 

22 Regrettably this anomaly had not been brought to the attention of the Court 
of Appeal [2002] Ch 51, [2001] 3 All ER 393, whose reasoning and conclusions were 
overturned by the House of Lords. 
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The inextricable link between Church and State permits the State to legislate 
for the Church and its religious affairs, either directly or by implication. Examples 
of this in more recent times include the Marriage Act 1949, the Church of England 
Convocations Act 1966, the Education Act 1996, and the School Standards and 
Framework Act 1998. Of less direct though no less important application is the 
Charities Act 2006” and certain provisions of the Data Protection Acts of 1984 
and 1998 and the Protection of Children Act 1999.** Two obscure provisions of 
the Civil Partnership Act 2004 appear to run contrary to the emergent autonomy 
of the Church of England and the principle of self-determination which have their 
origin in the Church of England Assembly (Powers) Act 1919 and live on in the 
General Synod. 

Two sections of the Civil Partnership Act 2004 sit somewhat uncomfortably 
with this progress towards autonomy.” They provide that a Minister of the Crown 
may by order amend, repeal or revoke Church legislation, a term defined so as 
to include Measures of the Church Assembly or General Synod and any orders, 
regulations or other instruments made by virtue of such Measures. This amounts 
to a curtailment of legislative freedom on the part of the Church of England, albeit 
partial and predicated upon benign and consensual exercise by the government. 
However, the words of the statute are clear and unambiguous, and the absence 
of any express provision for seeking the concurrence of General Synod gives 
considerable power to the Executive, rather than to Parliament as a whole, in 
theory if not also in practice, to legislate for the Church of England. 

The Sovereign acting according to the laws of the realm is the highest power 
under God in the kingdom” and, since the Act of Succession 1701, must be in 
communion with the Church of England.” The Sovereign is not a minister of 
the word of God nor of the sacraments,” but is supreme Ordinary and visitor 
and exercises certain powers formerly vested in the Pope such as the granting of 
licences and dispensations under the Ecclesiastical Licences Act 1533.” Significant 
rights of patronage vest in the Sovereign, including the appointment of all bishops 


23 See generally, M. Rodriguez Blanco, ‘Religion and the Law of Charities’, in 
Ecclesiastical Law Journal 8 (2006), p. 246. 

24 Forthe more recent of these, see D. McClean, ‘Recent Legislation’, in Ecclesiastical 
Law Journal 5 (2000), p. 477. 

25 See M. Hill, ‘Uncivil Partnership with the State?’, in Church Times, 2 February 
2007, and ‘Editorial’, Ecclesiastical Law Journal 9 (2007), p. 1, and, for a contrary view 
by way of response, see S. Slack, ‘Church Autonomy and the Civil Partnership Act: A 
Rejoinder’, in Ecclesiastical Law Journal 9 (2007), pp. 206-7. 

26 CanonA7. 

27 See generally the Bill of Rights 1688 (1 Will & Mar sess 2, c 2), the Coronation 
Oath Act 1688 (1 Will & Mar, c 6), the Act of Settlement 1700 (12,13 Will 3, c 2), and 
Accession Declaration Act 1910 (10 Edw 7 & 1 Geo 5, c 29). 

28 The Thirty-Nine Articles of Religion, art. 37. 

29 The Sovereign does not have a general power to dispense from the laws 
ecclesiastical: Bill of Rights Act 1688, para. 1. 
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and archbishops, and the role of the appellate function of the Privy Council is an 
important regulatory process within the Church of England.” 

The Lords Spiritual?! are a significant presence in the House of Lords, and it was 
thought likely that the Church of England would maintain a representation, albeit 
more limited, in any reformed Upper Chamber, supplemented by representatives 
of other Christian and non-Christian Churches. The Second Church Estates 
Commissioner is, by convention, a member of the House of Commons taking the 
government whip. There are significant burdens attached to establishment such as the 
duty to baptise, marry and bury parishioners irrespective of religion and, as discussed 
below, Measures and Canons require parliamentary and royal approval respectively. 

In recent years, commentators have tended to distinguish between two different 
types of establishment. ‘High Establishment’ generally so called,*? is a term 
used to embrace some of the more picturesque aspects of the United Kingdom’s 
constitutional arrangements for Church and State: the Sovereign as ‘Supreme 
Governor’ and as Defender of the Faith; the Coronation Service; and the presence 
in Parliament of the Lords Spiritual. In addition there is the Church of England’s 
role in education, and in hospital, prison and military chaplaincies, as well as the 
legal duties imposed on clergy in relation to marriage and the burial of the dead, 
regardless of religious affiliation, which are written into the law of the land. By 
analogy with other churches, who minister only to their members, the Church 
of England is under a legal duty to make provision for all who are resident in 
England.™ This, bizarre though it may seem to adherents of other faiths, includes 
the sacrament of marriage. The universal right exercisable in the parish church by 
dint of legal duties imposed upon parochial clergy, might be seen in some way as 
an example of ‘belonging without believing’.*° 

This right to marry seems to be not well understood, even by the senior judiciary. 
In a recent case determined in the House of Lords,” Baroness Hale of Richmond 


30 The subtle reality of this relationship is incisively explored and thoughtfully 
explained in ‘The Sovereign, the Church and the Constitution’, Chapter 4 of P. Avis, 
Church, State and Establishment, pp. 23—36. 

31 Namely the Archbishops of Canterbury and York together with the 24 senior 
diocesan bishops. 

32 See A House for the Future, the Report of the Royal Commission on Reform of the 
House of Lords (Cmnd 4534, January 2000). 

33 See D. McClean, ‘The Changing Legal Framework’, p. 292. 

34 There is no clear concept of membership in relation to the Church of England. It 
tends to be declaratory and self-defining: see D. Lamming, ‘The Church Electoral Roll: Some 
Vagaries of the Church Representation Rules’, in Ecclesiastical Law Journal 8 (2006), p. 438. 

35 The reverse of the trend recognized and discussed by Professor Grace Davie, 
who provided the keynote address at the conference. See G. Davie, Religion in Britain 
since 1945; Believing without Belonging, Oxford, 1994. For a similar reflection in relation 
to Norway, see A. Aarflot, ‘Safeguarding the Sacred in Society: The Future Role of the 
National Church — A Norwegian Perspective’, in Law and Justice 153 (2004), pp. 159-76. 

36 R(Baiai) v. Secretary of State for the Home Department [2008] UKHL 53. 
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commented ‘the Church of England believes itself (with some Parliamentary 
encouragement ...) required to marry for the first time anyone who lives in the 
parish regardless of faith or the lack of it.” Why did she only say that the Church 
of England ‘believes itself’ required to marry parishioners? Assuming the legal 
requirements are satisfied, it is generally understood that there is a legal right to 
be married in one’s parish church.** The right is the mirror image of the minister’s 
duty to solemnize marriage. This derives from the Marriage Act 1753 (otherwise 
known as the Clandestine Marriages Act or Lord Hardwicke’s Marriage Act).°? 
The existence and scope of the duty has been the subject of academic discussion in 
recent years.“ However, contrary to the impression given by Baroness Hale, this 
is not the exercise of self-belief on the part of an ecclesial community (albeit the 
established Church of England) but it is part of the law of the land. If the duty to 
marry were only a perceived obligation on the part of the Church of England, why 
would Parliament consistently (and most recently in 2007) make provision for a 
‘conscience’ clause relieving parochial clergy of their duty in certain specified 
circumstances?! 

‘High Establishment’ as discussed above falls to be contrasted with ‘earthed’ 
or ‘low’ establishment,” examples of which include the parish system, theologies 
of place, and the concept of service to the whole nation. There is now a recognized 
concept of ‘civic religion’ for public occasions such as royal anniversaries, 
Remembrance Day services, university graduations and the start of judicial 
sessions which include a distinct religious element comprising a carefully crafted 
and increasingly ecumenical liturgy. 

Reference is made to the Church of England and the State having a symbiotic 
relationship: the Church being the State in its spiritual aspect. But it is important 
to distinguish between the appearance and reality, and while the grandeur of 
establishment may be both mythical and illusory, the grassroots reality of civic 
religion is increasingly real and vibrant. The recent census in the United Kingdom, 
conducted in 2001, contained for the first time an optional question on religious 
affiliation. It revealed that 72 per cent of the population declared themselves to 


37 R(Baiai) (supra) at para. 37. 

38 See M. Hill, Ecclesiastical Law, Third edition, Oxford, 2007, at para. 5.34. 

39 The existence of such right has been questioned by N. Doe, Legal Framework of 
the Church of England, Oxford, 1996, pp. 358-62. He styles it ‘a legal fiction’ at p. 359. 

40 For an authoritative and revisionist view doubting the received understanding 
and approving Doe (above) see M. Smith, ‘An Interpretation of Argar v Holdsworth’, in 
Ecclesiastical Law Journal, 5 (1998), p. 34, and for a spirited defence of the orthodox view, 
see J. Humphreys, ‘The Right to Marry in Church: A Rehabilitation of Argar v Holdsworth’, 
Ecclesiastical Law Journal 7 (2004), p. 405. 

41 See the Matrimonial Causes Act 1965, section 8(2); the Marriage Act 1949, section 
5A (as amended by the Marriage (Prohibited Degrees of Relationship) Act 1986, section 3 
and the Marriage Act 1949 (Remedial) Order 2007, SI 2007/438, section 2(b)); Marriage Act 
1949, section 5B (as amended by the Gender Recognition Act 2004, section 11, Sch 4). 

42 W. Carr, ‘A Developing Establishment’, Theology (January 1999), pp. 2-10. 
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be Christian, as opposed to 3 per cent Muslim, with Hindu, Sikh, Jewish and 
Buddhist declarants amounting to fewer than | per cent each. There were 16 
per cent who declared themselves to be of no religion and for 7 per cent none 
was stated. Of those declaring themselves to be Christian, there were 1.3 million 
for the Church of England, 1 million Catholics, 300,000 Methodists, 200,000 
Pentecostal, 200,000 Orthodox, 180,000 Mormons, 150,000 Baptist and 125,000 
Jehovah’s Witnesses. 

There are precious few benefits which accrue to the Church of England by 
dint of establishment. It receives no specific financial support from the State 
(save for grants from the Lottery Heritage Fund given to historic buildings of 
all denominations), yet must bear the enormous cost of the upkeep of ancient 
churches, many listed as heritage buildings. There is no compulsory church tax 
and the Church of England bears the entire burden of paying for clergy salaries 
as well as making provision for the ever-growing demand of pensions. Parish 
clergy are required to solemnize the marriage of couples resident in the parish 
and to bury those who die in the parish (according to the rites of the Church of 
England), irrespective of the religious affiliation of those concerned.“* Most of 
those bishops who sit in the House of Lords find it a burdensome responsibility 
and would rather devote their time to the pastoral and spiritual concerns of 
their dioceses.* The financial support of chaplains in hospitals, schools and the 
military should properly be regarded as part of the holistic funding of medical 
care, education and the armed forces (respectively) as opposed to the funding 
of the Church. 

A source of some minor embarrassment for the Church of England for its 
ecumenical and interfaith relations had formerly been the offence of blasphemy.“° 
The common law offence concerned publication (written or oral) of any 
contemptuous, reviling, scurrilous or ludicrous matter relating to God, Jesus Christ 
or the Bible, or the formularies of the Church of England by law established. There 
is no like offence in relation to other religions, and an attempt to initiate a criminal 
prosecution against Salman Rushdie and the publishers of Satanic Verses failed.” 
The European Court of Human Rights allows States a considerable margin of 
appreciation in cases such as these.** However, despite rulings from Strasbourg 
and the domestic courts of the United Kingdom that the offence of blasphemy was 
compliant with the European Convention on Human Rights, it was nonetheless 


43 See D. McClean, ‘State and Church in the United Kingdom’, in G. Robbers (ed.), 
State and Church, Baden-Baden, 2005, pp. 553-75. 

44 See M. Hill, Ecclesiastical Law, at paras. 5.35 and 5.51 respectively. 

45 See A. Harlow, F. Cranmer and N. Doe, ‘Bishops in the House of Lords: a Critical 
Analysis’, in Public Law (2008), pp. 490-509. 

46 SeeA. Jeremy, ‘Religious Offences’, in Ecclesiastical Law Journal 7 (2003), p. 127. 

47 R v. Chief Metropolitan Stipendiary Magistrate, ex parte Choudhury [1991] 1 
QB 429. 

48 Wingrove v. United Kingdom (1997) 24 EHRR 1. 
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abolished in 2008.” The offence of stirring up religious hatred (commonly seen 
as a substitute for blasphemy, though jurisprudentially very different) had earlier 
passed into law as the Racial and Religious Hatred Act 2006. 

It is vitally important that liberal democracies in the twentieth century do not 
lose sight of the presence of the spiritual in society. That the government interacts 
with the Church of England at its highest level speaks volumes for the weight 
to be given to matters of faith and belief in the governance of the population at 
large.® It is noticeable that the voices in favour of Church of England bishops 
remaining in the House of Lords are to be found in the Catholic, Muslim and 
Jewish communities. 

There are a number of reasons why it is important for religious communities 
to be given a seat at the table of national life and legislature. First, it is a bastion 
against secularism, consistent with a global awakening of religiosity. In a typically 
English manner the subtle placing of religion within public life, combined with the 
growth in pluralism, has helped in preventing secularism gaining a more dominant 
hold. A positive recognition of the spiritual element embraces agnosticism and 
humanism and is a constant reminder of the benefits which result from the 
recognition of a healthy mix of belief systems. 

In addition, religious bodies of all denominations can make a useful 
contribution to law making. The compulsory presence of Church of England 
bishops in the House of Lords, and the conventional presence of members of 
other faith communities give status and credibility to spiritual concerns. In recent 
years religious bodies have made valuable contributions to the framing of the 
Gender Recognition Bill (on the rights of transsexuals) and the Civil Partnership 
Bill (concerning same-sex relationships) and Assisted Dying (euthanasia). 
There are, of course, practical difficulties in defining precisely with whom the 
State should be in dialogue since many faith communities lack the hierarchical 
structure exemplified by the Church of England. But with care and sensitivity, 
this practical challenge is being met. The English courts, by convention, adopt a 
self-denying ordinance whereby they decline to enter into doctrinal disputes or 
matters concerning the organization or operation of faith communities.*! 

Since the Church of England has an existence quite separate and distinguishable 
from that of the state, it is able to be outspoken in its criticism of government 
policy. Dr Rowan Williams, Archbishop of Canterbury, has condemned the illegal 


49 See section 79 of the Criminal Justice and Immigration Act 2008, as discussed 
in M. Hill and R. Sandberg, ‘Blasphemy and Human Rights: An English Experience in a 
European Context’, in Derecho y Religion 4 (2009), pp. 145-59. 

50 Fora broader discussion and reflection in a European context, see M. Hill, ‘Voices 
in the Wilderness: The Established Church of England and the European Union’, in Law, 
State and Society 37 (2009), pp. 167-80. 

51 See M. Hill, ‘Judicial Approaches to Religious Disputes’, in R. O’Dair and A. 
Lewis (eds), Law and Religion, Oxford and New York, 2001, an approach adopted by 
Mr Justice Gray in Blake v. Associated Newspapers Limited, 31 July 2003 (unreported) 
reproduced in M. Hill, Ecclesiastical Law, pp. 665-71. 
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act of aggression on the part of President Bush in launching a war on Iraq, and the 
complicity of Prime Minister Blair in supporting him. It is unthinkable that the 
United Kingdom would pass a law prohibiting the wearing of the Muslim veil. 
English common law has long afforded protection and equal treatment to minority 
religions and exempted them from compliance with religiously neutral laws.” 
There is some irony in that the Muslim community is accommodated more fully in 
England where an established Church exists, rather than in France, and similarly 
Turkey, where the ostensible neutrality of secularism serves to disadvantage 
followers of Islam.” 

There is nothing inherently wrong or offensive in states entering special 
relationships with majority religions, provided the dangers of discrimination are 
avoided, and this has been recognized by the European Court of Human Rights.** 
Equal treatment does not mean identical treatment. Majority Churches (whether 
established or not) carry a heavy responsibility, which is routinely discharged in 
various States of Northern Europe. This responsibility includes the promotion 
of all religions and belief systems, an essential instrument of ecumenism. It is 
founded upon trust and becomes workable as a result of the confidence engendered 
by the prolonged security of safeguarding fundamental freedoms. It is a fragile but 
an effective means of promoting tolerance and religious freedom. The state also 
carries a heavy responsibility. It cannot favour one religion or denomination over 
others, nor must it work too adroitly to separate Church and State with an artificial 
rigidity. Instead it must value all equally. 

The existence of one or more established Churches does not preclude the co- 
existence and thriving of other religions and denominations. On the contrary, a 
State which engages with one religion at the highest level of its governance may be 
more likely to be sympathetic to all religions, and to none. The fact that within the 
territory of the United Kingdom, established, disestablished and non-established 
Churches contentedly co-exist provides a firm foundation upon which pluralism, 
mutual respect and toleration can flourish. 


52 Mandla v. Dowell Lee [1983] 2 AC 548. 

53 See U. Khaliq, ‘The Accommodation and Regulation of Islam and Muslim 
Practices in English Law’, in Ecclesiastical Law Journal 6 (2002), p. 332. 

54 Darby v. Sweden (1991) 13 EHRR 774. 
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PART III 
Current Debates 


Some problems act as catalysers for the tensions that run through the relations 
between the religions and between the religions and the States. The dialectic 
between freedom of expression and freedom of religion is one of the points in 
which these tensions may be seen most clearly today: on the one hand there is 
the right to express one’s thought without censorship (even without self-induced 
censorship), on the other there is the equally important right to obtain respect 
for one’s religious faith and convictions of conscience. This clash between two 
fundamental freedoms emerges sometimes in an explicit form, as in the case of 
the Danish cartoons of Mohammed or of the debate on defamation of religions, 
and at other times it is revealed in more indirect ways. Religious proselytism, for 
example, has in many countries become an area of open and sometimes violent 
conflict: the freedom to manifest one’s own religious faith (and to persuade other 
people to embrace it) can clash with the freedom of other people, who do not want 
to be unduly disturbed in the profession of their own religion. Religious symbols 
are another example of new problems sparked off by the public character that 
religions have acquired: crosses and half-moons, kippah and burqa, minarets and 
bell towers have become instruments for stating before the world one’s religious 
— and also ethnic and cultural — identity. The desire to display one’s religious 
affiliation publicly, breaking the boundaries that (at least in the West) tended to 
limit religions to the private sphere, calls upon judges and legislators to find new 
balances between the expression of one’s own religious identity and respect for 
that of others. It is not an easy task, above all when we are in the midst of a ‘clash 
of civilizations’ between Islam and the West. Albeit taking this rather simplistic 
formula with all the necessary caution, it is undeniable that the international political 
tensions generated by 11 September 2001 and, in Europe, by the immigration of 
Muslim communities have placed Islam at the centre of attention and have further 
complicated the solution to problems which, in a different context, it might have 
been possible to tackle more easily. 

The contributions that follow contain analyses, reflections and suggestions for 
learning to manage these three questions that probably require the invention of 
new legal instruments. 
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Section I 


Freedom of Expression/Freedom of Religion 
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Chapter 15 
Protection Against Religious Hatred under 
the United Nations ICCPR and the European 
Convention System 


Jeroen Temperman 


Introduction: The Emerging Counter-Defamation Discourse 


The recent defamation saga within the political (“Charter-Based’) bodies of 
the UN raises the question of whether UN treaty-based bodies (particularly the 
Human Rights Committee), consisting of independent human rights experts, 
and regional human rights systems (the focus here will be on the Council of 
Europe and its European Court of Human Rights) have found more convincing 
ways of dealing with the interplay between freedom of expression and freedom 
of religion or belief. From 1999-2005 the UN Commission on Human Rights 
adopted the so-called ‘Combating Defamation of Religions’ resolutions, a trend 
continued in 2007 and 2008 by its successor, the Human Rights Council.’ In 
general terms, these resolutions are annually proposed by (a member state on 
behalf of) the Organization of the Islamic Conference and are, as a rule, not 
unanimously adopted — the opposition can be considered rather significant 
— with states voting against typically consisting of a list of European states, 
plus Canada and the United States and some of the Pacific states (obviously, 
depending on the composition of those bodies at the time of voting). Whilst 
some UN member states have expressed concern about those resolutions’ one- 
sided focus on the defamation of Islam, it would appear that the real problem 
with these resolutions is their overall tenor: the protection of religions as a 
concern of the international community. ‘Combating defamation of religion’ is 
sensu stricto not a human rights issue. Human rights law is not interested in 
religions per se. Human rights law is not concerned with their doctrines, their 
survival or their reputation. One might argue that defamation of religions is 
indirectly relevant to the human rights discourse to the extent that it can be 
maintained that defamation ‘could lead to social disharmony’.* However, that 
claim cannot be substantiated in abstracto for there are different types and 


1 Similar developments can be perceived within the UN General Assembly since 2005. 
2 Inthe words of a GA Resolution: Resolution 62/154 (‘Combating defamation of 
religions’) of 18 December 2007, preamble. 
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levels or degrees of defamation. For instance, there would appear to be a crucial 
difference between the advocacy of religious hatred that constitutes incitement 
to discrimination, hostility or violence, and causing offence, be it in the form of 
criticism, ridicule or insult of religion, by denying religious doctrinal views, or 
indeed by blaspheming. Any human-rights-based approach tackling the issue of 
religious intolerance should take such distinctions into account. Failure to do 
so not only jeopardizes the fundamental right to freedom of expression but also 
the core right to religious freedom itself, for the simple reason that one person’s 
way of exercising a religion may be offensive in the eyes of another. It is argued 
that from the fact that this is bound to happen all the time in a pluralist society 
we should not conclude that states must interfere, with a view towards curtailing 
all potentially defamatory expressions. People taking offence is too subjective a 
criterion to be used as a ground for limiting fundamental rights. The challenge 
we are facing is to identify neutral and objective indicators on the basis of which 
we can assess whether or not state interference is justified. 


The European Court of Human Rights and the Objectionable Notion of 
‘Respect for Religious Feelings of Citizens’ 


The European Court of Human Rights seems too preoccupied with the risk 
that people may take offence at certain public expressions that deal with the 
topic of religion. In a series of blasphemy/defamation cases, the European 
Court has developed a citizen’s right to respect for one’s religious feelings. 
In this jurisprudence, the mere possibility that some people may be offended 
by a certain film or publication frequently trumps the fundamental right freely 
to express oneself. It would appear that the Court fails to distinguish between 
forms of criticism or insult that do actually jeopardize the rights and freedoms of 
others, and forms of defamation that — although perhaps deplorable in a ‘moral 
sense’ — do not. 

A notorious example is the European Court’s ruling in Otto-Preminger-Institut 
v. Austria, which revolved around the (satirical) film Das Liebeskonzil (‘Council 
in Heaven’),* directed by Werner Schroeter. The Austrian authorities ordered 
the seizure and forfeiture of the film as a result of which planned showings in a 
cinema could not take place. The Austrian Court sanctioned these interferences 
as it deemed the content of the film to be within the definition of the criminal 
offence of disparaging religious precepts. The film, by portraying God as a senile 
old man among other things, would undoubtedly insult religious people if they 
were to watch it. From a human rights perspective, however, the key question 
should be formulated as: is it absolutely necessary to interfere with this screening 
(and consequently with the fundamental right to freedom of expression) in order 
to uphold the religious rights of others? It is submitted that it was very unlikely 


3 Otto-Preminger-Institut v. Austria, no. 13470/87, ECtHR 1994-IX. 
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— given the tone of the film, the scale of the screenings, and also given the state of 
society as such — that the screening of this film would have affected anyone’s right 
freely to have or to adopt a religion or belief or freely to practice that belief. In this 
particular instance the majority religion was satirically discussed by the film: the 
European Court uses that argument to underline the risk that many people might 
be insulted by the screening of this film. One could easily reverse the argument: 
one might expect the majority to have a thicker skin when faced with ridicule or 
insult; it is when minorities are attacked that we should beware of demonization, 
marginalization, and possibly instances that could ultimately lead to human rights 
violations. It would also appear that there was no intention on the part of the 
cinema manager or of the makers of the film to incite hatred towards religious 
believers. Also, it would seem rather unlikely that the actual screening would 
have led to instances of discrimination or violence against religious believers. The 
possibility of some people taking offence and even the possibility of some people 
reacting to the screening in terms of protests — or otherwise — are in themselves 
not sufficient to deem interference absolutely necessary (it goes without saying 
that within the context of the objective test regarding the prohibition of advocacy 
of religious hatred that incites violence or discrimination, to be applicable, the 
violence or threats of violence must be aimed at the religious groups (usually 
minorities or otherwise vulnerable groups) that are also attacked in the speech or 
publication in question. Violence or threats of violence aimed at the person behind 
the publication or speech are not relevant within the context of the prohibition of 
hate speech). The European Court, however, reasoned that ‘respect for the religious 
feelings of believers as guaranteed in Article 9 [of the European Convention on 
Human Rights] can legitimately be thought to have been violated by provocative 
portrayals of objects of religious veneration’.* The European Convention on 
Human Rights, however, guarantees no such right to have one’s religious feelings 
respected by others. The three dissenting judges shared that opinion as well: ‘The 
Convention does not, in terms, guarantee a right to the protection of religious 
feelings. More particularly, such a right cannot be derived from the right to 
freedom of religion, which in effect includes a right to express views critical 
of the religious opinions of others’. The only reason why the European Court 
perceives a need to balance two seemingly conflicting rights is because it takes 
a questionable view of the right to freedom of thought, conscience and religion 
as a right not to be insulted in one’s religious feelings.‘ This is not to say that 
the right to freedom of expression can under no circumstances be restricted in 
the interest of other people’s right to thought, conscience and religion proper. 
In the European Court’s own words: ‘in extreme cases the effect of particular 
methods of opposing ... religious beliefs can be such as to inhibit those who hold 


4  Otto-Preminger-Institut v. Austria, para. 47. 

5 Otto-Preminger-Institut v. Austria, Joint Dissenting Opinion of Judges Palm, 
Pekkanen and Makarczyk, para. 6. 

6 Otto-Preminger-Institut v. Austria, para. 55. 
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such beliefs from exercising their freedom to hold and express them’.’ But the 
European Court does not pose or answer the question whether in the present case 
such ‘extreme circumstances’ were present. Such instances would clearly lean 
towards advocacy of religious hatred that constitutes incitement to discrimination, 
hostility or violence. It is submitted that these exceptional circumstances may not 
be advanced in abstracto so as to limit one’s freedom of expression: the onus is 
on the State to establish that in a particular case fully granting the freedom of 
expression would impede or threaten to impede the freedom of religion or belief 
of others. In the present case the State did not establish anything of the kind, nor 
did the European Court make any assessments along those lines. 

In Gay News Ltd. and Lemon v. United Kingdom,’ the Commission dealt with 
the publication in a magazine called Gay News of a poem (accompanied by a 
drawing illustrating its subject-matter) entitled ‘The Love that Dares to Speak its 
Name’ which ‘purported to describe in explicit detail acts of sodomy and fellatio 
with the body of Christ immediately after His death, and ascribed to Him during 
His lifetime promiscuous homosexual practices with the Apostles and other 
men’.’ Both publisher and editor were charged with the common law offence 
of blasphemous libel. As to whether the UK had sought to protect a legitimate 
aim whilst interfering with the freedom of expression of the applicants, the 
Commission considered that ‘the offence of blasphemous libel as it is construed 
under the applicable common law in fact has the main purpose to protect the right 
of citizens not to be offended in their religious feelings by publications ... The 
Commission therefore concludes that the restriction was indeed covered by a 
legitimate purpose recognised in the Convention, namely the protection of the 
rights of others’.'° The question of whether the rights of religious believers in 
the UK freely to have or to adopt a religion or belief and freely to manifest a 
religion or belief could ever reasonably be considered at risk on account of the 
mentioned publication — and thus in such dire need of protection that it would 
justify restricting the fundamental right of freedom of expression — is not looked 
into by the Commission in its decision. The Commission furthermore failed to 
explain how a discriminatory ground for limitation (since the common law offence 
of blasphemy solely protected against insults aimed at Christianity or specifically at 
the doctrine of the established Church of England) can ever be deemed a legitimate 
ground for limitation or deemed necessary in a democratic society. The European 
Court touched upon — though did certainly not deal convincingly with — the latter 
issue (discriminatory blasphemy bans) in the case of Wingrove v. the United 
Kingdom." The British Board of Film Classification had rejected the application 


7 Otto-Preminger-Institut v. Austria, para. 47. 

8 Gay News Ltd. and Lemon v. United Kingdom, no. 8710/79, ECommHR 1982-V. 

9 Gay News Ltd. and Lemon v. United Kingdom, para. 1 in which the Commission 
cites from the House of Lords’ decision (R. v. Lemon, 1979). 

10 Gay News Ltd. and Lemon v. United Kingdom, para. 11 (emphasis added). 

11 Wingrove v. the United Kingdom, no. 17419/90, ECtHR 1996-XI. 
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for a classification certificate for the short video work Visions of Ecstasy as it held 
that ‘a reasonable jury properly directed would find that the work infringes the 
criminal law of blasphemy’ .'* This amounted effectively to the film being banned, 
as the distribution of a video work without such certificate constitutes a criminal 
offence. In assessing whether the interference — the ban of the video — with the 
right to freedom of expression pursued a legitimate aim, the European Court again 
elaborated on a ‘right not to be insulted in one’s religious feelings’.'? As to the 
discriminatory nature of the blasphemy offence under British common law, the 
European Court held solely that: ‘[i]t is true that the English law of blasphemy only 
extends to the Christian faith ... The uncontested fact that the law of blasphemy 
does not treat on an equal footing the different religions practised in the United 
Kingdom does not detract from the legitimacy of the aim pursued in the present 
context’.'* Needless to say, ifthe law on which the interference is based is inherently 
discriminatory the restrictions in question are always applied in a discriminatory 
manner. It is submitted therefore that if a blasphemy law discriminates on the basis 
of religion such certainly does detract from the legitimacy of the aim pursued.’* 

In the case of Murphy v. Ireland the European Court sanctioned a ban on 
a religious radio advertisement.'® The ban was in accordance with Irish law, 
which provides: ‘No advertisement shall be broadcast which is directed towards 
any religious or political end’.'’ Within the context of assessing whether the 
interference (the ban on the advertisement) with the applicant’s right to freedom 
of expression pursued a legitimate aim, the European Court once more elaborated 
on the notion of respect for other people’s beliefs.'* The European Court observed 
‘that it is not to be excluded that an expression, which is not on its face offensive, 
could have an offensive impact in certain circumstances’. The European Court, 
however, does not answer the question of whether such was indeed so in the case 
at hand and, if so, whether the expression (the radio commercial) was likely to 
have led to instances of discrimination on grounds of religion or other violations 
of religious rights. 

In the words of the three dissenting judges in the ŻA. v. Turkey case, ‘the 
time has perhaps come to “revisit” this case-law, which in our view seems to 
place too much emphasis on conformism or uniformity of thought and to reflect 
an overcautious and timid conception of freedom of the press’.'? Arguably, 


12 Wingrove v. the United Kingdom, para. 13. 

13 Wingrove v. the United Kingdom, para. 47. 

14 Wingrove v. the United Kingdom, para. 50. 

15 Which was one of the reasons for Judge Lohmus to dissent (Wingrove v. the United 
Kingdom, para. 4 of Dissenting Opinion of Judge Lohmus). 

16 Murphy v. Ireland, no. 44179/98, ECtHR 2003-XIL, para. 8. 

17 Sect. 10, para. (3), of the Radio and Television Act of 1988. 

18 Murphy v. Ireland, paras. 63-4. 

19 Murphy v. Ireland, Joint Dissenting Opinion of Judges Costa, Cabral Barreto and 
Jungwiert, para. 8. 
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the first step towards such necessary revision has been taken by the European 
court in Klein v. Slovakia.” Klein had published a critical article in reaction to 
Archbishop Sokol’s public criticism of and public request for a ban on Miloš 
Forman’s film The People v. Larry Flynt (including a request for a ban on the 
film poster with which it was advertised in the streets), a film which was released 
in cinemas in Slovakia in February 1997. The Slovak Court convicted Klein 
of ‘defamation of nation, race and belief’.?! The Slovak Court concluded that 
Klein had defamed the highest representative of the Roman Catholic Church in 
Slovakia and had thereby offended the members of that church, and that Klein’s 
statement in which he wondered why decent members of the church did not leave 
it had blatantly discredited and disparaged a group of citizens for their Catholic 
faith (a view which was upheld by the appeal court as it considered that, by the 
contents of the published article, the applicant had violated the rights of a group 
of inhabitants of the Christian faith).” The European Court of Human Rights 
rejected this view. It accepted the applicant’s argument that the article did in fact 
not ‘unduly interfere ... with the right of believers to express and exercise their 
religion’.** The European Court concluded that it could not be concluded that by 
its publication the applicant interfered with other peoples’ right to freedom of 
religion in a manner justifying the sanction imposed on him. The interference with 
his right to freedom of expression therefore neither corresponded to a pressing 
social need, nor was it proportionate to the legitimate aim pursued and it thus was 
not necessary in a democratic society. This seems to be the right decision as it is 
indeed unlikely that this publication was ever going to undermine anyone’s right 
to freedom of religion or belief. 

In this account it has repeatedly been argued that there is a difference 
between the risk that people will be insulted by a certain expression and the 
risk that an expression leads to religious intolerance, religious discrimination or 
the impossibility of freely practising a religion. All satirical, ridiculing, critical 
(including scientific criticism) expressions regarding religions offend people. Only 
certain (extreme) instances come down to the type of (hate) speech/publication 
that would foster religious intolerance. Future blasphemy/defamation cases will 
reveal whether the Court is indeed revising its case-law: from attaching decisive 
weight to subjective notions of insult or of the risk of people being insulted, to 
assessing and evaluating the actual or potential impact of defamatory expressions 
on the free exercise of people’s religious and other rights. 


20 Klein v. Slovakia, no. 72208/01, ECtHR 2006-X. 

21 Art. 198, para. (1), of the Slovak Criminal Code (entitled ‘Defamation of nation, 
race and belief’), which (at the relevant time) read as follows: ‘A person who publicly 
defames: a) a nation, its language or a race or b) a group of inhabitants of the republic for 
their political belief, faith or because they have no religion, shall be punished by up to one 
year’s imprisonment or by a pecuniary penalty’. 

22 Klein v. Slovakia, paras. 14—27 and 50. 

23 Klein v. Slovakia, para. 52. 
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The Human Rights Committee and the Emerging Right to Be Free from 
Religious Hatred 


There is much to be praised in the way the Human Rights Committee has dealt with 
the issue at stake. The issue before the Committee in Malcolm Ross v. Canada** 
was whether Canada had breached the applicant’s right to freedom of expression 
by sanctioning his removal from his teaching job, following off-duty statements 
in which he had denigrated Judaism and urged other people towards contempt 
for Jews. The objectionable comments were published in books and pamphlets.” 
The Human Rights Committee, unlike the European Court, did not see the need to 
develop a notion of ‘respect for other people’s religions’, but based its reasoning 
on the existing grounds for limitation. In this case the Committee reasoned that 
the teacher’s right could reasonably be restricted on the basis of the rights and 
reputations of others (more specifically: the right of others ‘to be protected from 
religious hatred’; i.e., art. 19, para. 3, in conjunction with art. 20, para. 2 of the 
ICCPR).” To that effect, the Committee first of all emphasized that the rights or 
reputations of others for the protection of which restrictions may be permitted under 
the right to freedom of expression may relate to other persons or to a community 
as a whole (1.e., a community of believers, which is not the same as a religion). In 
other words, restrictions are in principle permitted on statements which are of a 
nature such as to raise or strengthen hostile feelings vis-a-vis adherents of a certain 
religion, in order to uphold the latter’s right to be protected from religious hatred, 
particularly since such restrictions derive support from the principles reflected in 
art. 20, para. 2, of the ICCPR.”’ In its reasoning, following the findings of both the 
Canadian Board of Inquiry and the Supreme Court, the Committee emphasized 
that the author’s statements not merely denigrated Judaism, but actually ‘called 
upon true Christians ... to hold those of the Jewish faith and ancestry in contempt 
as undermining freedom, democracy and Christian beliefs and values’.?* In view 
of this, the Committee found little difficulty in concluding ‘that the restrictions 
imposed on him were for the purpose of protecting the “rights or reputations” of 
persons of Jewish faith’.” 

What is furthermore to be praised in the Committee’s reasoning is that it was 
not simply satisfied with this acknowledgment that the limitation of the freedom 
of expression in this case can in abstracto be justified by reference to this ground 
for limitation. It actually inquires into the necessity of the interference with the 
right to freedom of expression. Protecting the rights of Jews to be protected 


24 Human Rights Committee, Communication No. 736/1997, Malcolm Ross v. 
Canada, U.N. Doc. CCPR/C/70/D/736/1997 (2000), views of 18 October 2000. 

25 Malcolm Ross v. Canada, para. 4.2. 

26 Malcolm Ross v. Canada, para. 11.5. 

27 Malcolm Ross v. Canada, para. 11.5. 

28 Malcolm Ross v. Canada, para. 11.5 (emphasis added). 

29 Malcolm Ross v. Canada. 
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from religious hatred is surely a legitimate ground for limiting someone’s 
freedom of expression, but can it indeed be established that the particulars of 
the case at hand permit such interferences? In this particular case, this aspect of 
the assessment was fairly straightforward, as the Canadian Supreme Court had 
already established that there was a correlation between the expressions of the 
author and the ‘poisoned school environment’ experienced by Jewish children 
in the school district.*° 


Conclusion: Countering Religious Hatred through Incitement and Abuse of 
Rights Prohibitions 


The popular portrayal of the right to freedom of expression and the right to 
freedom of religion as perpetually at odds with each other is a hazardous and 
mistaken one. Often there is no real clash as the right to freedom of religion should 
not be interpreted as a right never to be insulted in one’s feelings. Limiting the 
right to freedom of expression, in the interest of the right to freedom of religion 
or belief, every time there is a risk that someone may be offended, jeopardizes the 
fundamental right to freedom of expression but also the core right to freedom of 
religion or belief itself, as religious expressions themselves may be offensive in the 
eyes of another person. In exceptionally severe cases of defamation, the prohibition 
of advocacy of religious hatred which constitutes incitement to discrimination, 
hostility or violence can be construed as a limit on the free exercise of expression 
so as to protect other people’s right to be free from religious hatred. However, 
the threat to the rights of others must be real and imminent and close scrutiny by 
human rights monitoring bodies is called for whenever the incitement prohibition 
is advanced by states to justify interferences with freedom of expression. Within 
the European context, part of the problem is likely to stem from the fact that there 
is no proper equivalent in the European Convention to the prohibition of advocacy 
of religious hatred as codified at the universal level in article 20 of the ICCPR. It 
would appear, though, that rather than further shaping of what is criticized here, 
the rather ambiguous notion of ‘a right to respect for one’s religious feelings’, 
it would be wiser in this context to make better use of and to elaborate more on 
the prohibition of abuse of rights as a relevant limit to the right to freedom of 
expression (there is some precedent in that respect).7! Nothing in the European 
Convention may be interpreted as implying for any group or person any right to 
engage in any activity or perform any act aimed at the destruction of any of the 


30 Malcolm Ross v. Canada, para. 4.6—4.7 (following early observations made by the 
Board of Inquiry; Ibid., para. 4.6). 

31 Art. 17 of the European Convention on Human Rights. The abuse of rights doctrine 
as a special limit on freedom of expression in case of incitement to discrimination (in this 
particular case racial discrimination) was essentially the approach taken in Glimmerveen & 
Hagenbeek v. Netherlands, nos. 8348/78 and 8406/78, ECommissionHR 1979-X. 
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rights and freedoms provided by the European Convention, which implies that 
people cannot abuse the right to freedom of expression to incite religious hatred 
or discrimination. 
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Chapter 16 
Religious Freedom and Freedom 
of Expression in France! 


Blandine Chélini-Pont 


There is no specific protection against a religious offence in France, even 
though respect for religious beliefs has its place in the French Constitution. The 
right to be respected for one’s religious beliefs is indeed linked to the freedom 
of conscience, deriving directly from art. 10 of the 1789 French Declaration of 
Rights (‘No one shall be disquieted on account of his opinions, including his 
religious views, provided their manifestation does not disturb the public order 
established by law’), according to the French Constitutional Council. In a first 
step, the Constitutional Council seemed to dissociate this freedom from this 
article, defining the first as a ‘fundamental principle recognized by the laws of the 
Republic’.’ But after the decision no. 2001-446, 27 June 2001, the Constitutional 
Council made sure it endorsed art. 10 and also the 1946 Preamble, to again 
declare that freedom of conscience is a ‘fundamental principle recognized by 
the laws of the Republic’. 

Respect for religious beliefs is also linked to art. 1 of the French Constitution, 
which defines the French Republic as secular (laïque) and requires that ‘all 
beliefs’ be respected. Of course this respect is guaranteed for protecting freedom 
of faith in relation to individual and collective freedom of religious expression, 
but it becomes non-existent if we attempt to include, as a logical ramification, 
the protection against a religious offence. There are two major reasons for this 
particular lack of protection. The first is that religious beliefs are respected as one 


1 This presentation is the result of a collective national report on Liberté d’expression 
et religion, made for the Annuaire International de Justice Constitutionnelle, 23 (2007), 
Paris, 2008, pp. 207-49, written by B. Chélini-Pont, E. Tawil and M. Pena, President of the 
Paul Cézanne University of Aix-Marseilles, France. 

2 Foran overview on the question, between 1980 and 2000, see B. Beigner, L’Honneur 
et le Droit, Paris, 1995, pp. 330-37; E. Derieux, ‘Diffamations, injures et convictions en 
procès. Etat de la jurisprudence nationale’, in Annuaire Droit et religions 1 (2005), pp. 
105-26; P. Mbongo, ‘Le traitement juridictionnel des offenses aux convictions religieuses’, 
in Mélanges en l’honneur de Jean-Francois Lachaume, Paris, 2007, pp. 691—708. 

3 See Constitutional Council Decision no. 77-87, 23 November 1977, related to the 
freedom of teaching. The decisions of the Constitutional Council are directly available 
annually on the website: www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/ 
les-decisions/2009/decisions-par-date/2009/sommaire-2009.42028.html. 
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of the forms of French ‘freedom’ of opinion. Yet, the French Declaration of Rights 
does not make a distinction between categories of opinion in its art. 10, as the 
European Convention on Human Rights does, with its two separate articles, one 
on freedom of thought, conscience and religion (art. 9) and the other on freedom 
of expression including ‘the freedom to hold opinions and to receive and impart 
information and ideas without interference by public authorities and regardless of 
frontiers’ (art. 10). 

The term ‘religion’ is therefore seen by the French constitutional norm as an 
opinion. The word religion is expressed in the Declaration of Rights, art. 10, as a 
‘religious opinion’ (or religious view depending on the English version). The word 
religion is also mentioned in art. | of the present Constitution (‘France shall be an 
indivisible, secular, democratic and social Republic. It shall ensure the equality of 
all citizens before the law, without distinction of origin, race or religion. It shall 
respect all beliefs. It shall be organised on a decentralised basis’), as well as in 
the 1946 Preamble, paragraph 1, both of which forbid discrimination ‘by virtue 
of religion’. But it is the term ‘beliefs’ that is preferred in art. 1 of the present 
Constitution, as well as in the 1946 Preamble, paragraph 5, stating that: ‘no person 
may suffer prejudice in his work or employment by virtue of his origins, opinions 
or beliefs’. There is no law that provides a legal definition of religion, nor decision 
from the Constitutional Council, nor judgment from the Council of State (Highest 
Administrative Court). 

It is therefore the freedom of opinion, ‘including religious views’, that the 
French Declaration protects. Article 1 of the present Constitution (1958), on the 
‘respect of all beliefs’, is an undetermined quantitative article in that it does not 
qualify the term ‘belief’. There is a fundamental and voluntary lack of precision 
between the notions of opinion and belief, between the nature of opinion and 
belief and between faith and conscience. All in all, in the different texts on the 
protection of civil liberties, we find a general trilogy of “political, religious and 
trade union’ opinions, but there is no distinction between religious beliefs and 
other beliefs. Freedom of opinion protects all beliefs in general. It is not possible 
to find a hierarchy between an ordinary freedom of opinion and an ‘extraordinary’ 
one, based on art. 10 of the 1789 Declaration of Rights, even when combined with 
art. 1 of the 1958 Constitution on the respect for all beliefs. 

Consequently, no right for (legal) recourse against criticism of religions or 
intimate beliefs exists either, even when it is ‘blasphemous’; freedom of opinion 
renders all opinions, even anti-religious ones, perfectly free. Intimate convictions 
are treated equally with all other forms of belief or opinion. 

The second reason for not providing protection against religious offences 
is that freedom of expression is both extremely broad and secure under French 
law. It derives from art. 11 of the French Declaration of Rights, which states: 
‘Free communication of thoughts and opinions is one of the most precious rights 
of man. Every citizen may therefore speak, write, and print freely, if he accepts 
his own responsibility for any abuse of this liberty in the cases set by the law’. 
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Freedom of the press* and audiovisual freedom’ consequently have their place in 
the Constitution. In other respects the French Constitutional Council has presented 
freedom of expression as being of particular importance: it is ‘a fundamental 
freedom, especially since it exercises one of the essential guarantees for the respect 
of the rights and liberties of others’.* Making one’s own convictions public and 
carrying them into the public sphere necessarily exposes the believer to various 
legitimate reactions in the framework of democratic pluralism. The believer cannot 
expect to be protected in his convictions. This sort of logic turns out to be close 
to the Handyside judgment, rendered by the European Court of Human Rights 
(ECtHR): freedom of expression implies the risk that information or opinions can 
‘offend, shock or disturb the State or any sector of the population’.’ According 
to the ECtHR, this freedom also constitutes one of the essential foundations of 
a democratic society. And, combined with the democratic principles of equality 
and pluralism, it does not tend to invoke, in order to protect the offended religious 
conviction, any opinion that would attack the aforesaid conviction. ‘We cannot 
imagine a case, where freedom of expression is at stake, which is not initiated by 
speeches judged shocking, afflictive, troubling or disturbing toward one or several 
individuals, or toward one or several public authorities. We cannot imagine the 
debate of ideas, including those about religion, without a confrontation between 
the protagonists who wish it’.® 

In the first section, we will see how constitutional indifference vis-a-vis 
‘religion’ has highly advantaged freedom of expression in France, when it ‘attacks’ 
religion. In the second section we will present the limits that nevertheless exist 
on expressing anti-religious views due to general legal constraints that weigh on 
freedom of expression. 


Religion, a Matter for which Expression is in Principle Free 


Because freedom of opinion and freedom of expression go hand-in-hand, religion 
is susceptible to being debated, commented and criticized: it’s a subject for which 
opinions and their expression are free, in principle. It is only by way of exception, 
when an infringement upon religious convictions legally constitutes an abuse of 
expression (verbal discrimination, insult or slander, provocation or incitement to 
racial violence or hatred), which intrudes on public order or upon other’s freedom, 


4 Constitutional Council Decision no. 84-181 DC, 10-11 October 1984, available 
online. 

5 Constitutional Council Decision no. 82-141 DC, 27 July 1982, available online. 

6 Constitutional Council Decision no. 84-181 DC, 10-11 October 1984, available 
online. 

7 ECtHR, 7 December 1976, Handyside v. United Kingdom, para. 49. The decision of 
the Court is directly available at: http://cmiskp.echr.coe.int/tkp197/portal.asp?sessionId=29 
180649&skin=hudoc-fr&action=request. 

8 P. Mbongo, ‘Le traitement juridictionnel des offenses’. 
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that it becomes possible to penalize a religious offence. It will not be the protection 
of religion itself that will justify the limit, but the necessity of safeguarding the 
public order or the protection of the rights of others. 

One can freely express oneself on a religious matter. Specifically religious 
criminal liability does not exist: French criminal law does not foresee and 
cannot foresee the criminal liability of blasphemy or attacks upon religious 
morals. Blasphemy was deleted from the text during the Revolution in 1791. It 
was re-established by the Law on Sacrilege in 1823, as a symbol of the royal 
absolutist temptation brought by Charles X, who also re-established in the French 
constitutional Chart Catholicism as the State religion (para. 6). The Law on 
Sacrilege was never applied and was abolished in 1830 by the Monarchy of July. 
It called for forced labour and eventually capital punishment for religious acts 
of profanity. Today freedom of expression entails the possibility of criticizing or 
caricaturing one or several religions. 


Absence of Specific Religious Criminal Liability, Absence of Blasphemy 


As a consequence of the absence of a legal definition of religion, which is 
necessary to the principle of neutrality and freedom of conscience, an oral, written 
or drawn religious offence is included in the general legal provisions for offences 
of this nature. Since the French Revolution, there is no offence that corresponds to 
blasphemy in other countries. This was already the case long before the 1905 Law 
on the Separation of Churches and State, which put an end to the system of a State- 
recognized religion. In other respects, the French Constitutional Council Decision 
of the 19 November 2004, concerning the previous constitutional European Union 
Treaty, held that: ‘Provisions in art. 1 of the (French) Constitution, stating that 
France is a secular Republic, forbid all from taking advantage of their religious 
beliefs to emancipate themselves from shared rules governing relations between 
communities and individuals’.’ In this perspective, a specific criminal liability 
for a religious offence would undermine preventative rules laid down by the 
constitutional judge in the case of religious ‘communitarianism’. Indeed, since 
1999, a constitutional judge has relied on art. 1 of the 1958 Constitution to affirm 
that ‘these fundamental principles oppose the recognition of collective rights for 
any group defined by a community of origin, language or belief’. This ban, using 
the same terms, is reiterated in the Constitutional Council Decision of the 19 
November 2004. 


9 Available at: www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les- 
decisions/depuis-1958/decisions-par-date/. See also B. Chélini-Pont and E. Tawil, ‘Comment 
to Decision no. 2004-505, on November 19, 2004’, in Annuaire Droit et Religion 1 (2005), 
pp. 473-5. 

10 Decision no. 99-412 on 15 June 1999, Charte Européenne des langues régionales ou 
minoritaires, available at: www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/ 
les-decisions/depuis- 1958/decisions-par-date/. 
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Now we can understand why criminal liability for blasphemy is impossible 
in France and that none of the rules punishing an abuse of expression because 
of religious affiliation — especially those foreseen in the 29 July 1881 Law on 
the Freedom of the Press and in the criminal code — comes close to making this 
possible, even if someone might otherwise invoke as a counter-example art. 166 
of the Alsatian criminal code,'' maintained in a region that was reintegrated into 
France after the First World War and where many laws inherited from the German 
Empire have been preserved. 


Absence of Criminal Liability for Attacking Public and Religious Morals 


The great ideological battles of French history ended up reducing ‘moral 
surveillance’ of the population to constitutional safeguards on public order and the 
respect of the rights of others. A religious offence, in French law, cannot fall under 
the category of any ‘contempt of public or religious morality or public indecent 
act’, because this offence simply does not exist in the French penal code. This 
type of criminal liability, established in the former penal code by the law of 17 
May 1819 on Freedom of the Press, was abbreviated, then transferred to the 1881 
Press Law as ‘contempt of public mores’, before becoming a penal code offence. 
The notion of contempt of public mores was withdrawn from the new 1994 penal 
code, in favour of a more concrete qualification of an incriminating event such as 
a sexual exhibition (art. 222-32). The notion of morality as a component of public 
order required instead a direct and physical attack on human dignity. 

Contempt of public and religious morals disappeared from the French context 
after having been an instrument of public policies for a long while. It corresponds to 
a long tradition of censorship and surveillance of behaviours and beliefs in a country 
where the Catholic religion was the State’s religion until the end of the eighteenth 
century. Anti-Catholic criticism deriving from Protestantism or anti-religious 
criticism deriving from atheism and liberalism, displaying one’s impiety or sexual 
immorality or asserting one’s atheism, were inexorably confronted by censorship 
and punishments ranging from being sent to the galleys, to exile, torture, mutilation 
or death. Capital punishment was provided for again (although not applied) by 
the April 1757 Declaration.” Numerous were the writings and declarations, from 
Moliére’s Tartuffe case, to the Philosophical Dictionary, followed by the forbidden 


11 Article 166: ‘He who causes any scandal by blaspheming God in public, with 
insulting comments, or who has publicly shown contempt for any Christian faith, or 
any established religious community on Confederation territory, and any recognized 
corporation or institution of ceremonial worship, in a church or place of worship, 
has committed insulting or scandalous acts, will be sentenced to three or more years 
of prison’. 

12 Addressed to booksellers and pedlars of writings who ‘tend to defame religion, 
to stir emotions, to attack Royal authority and to disturb public order and tranquillity in 
his States’. 
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publication of Madame Bovary and the famous case against Charles Baudelaire’s 
Fleurs du Mal in 1857, that censorship in France forbade, for their irreligious 
content and/or contempt for decent moral standards of behaviour. 


The Freedom to Criticize and to Caricature one or Several Religions 


The legacy of ‘moral order’, as an impediment to freedom of expression, whether 
real or imaginary, is vivid enough in France to explain the textual silence on this 
offence. More so, anti-religious criticism, like the rejection of ‘moral order’ backed 
by censorship, is one of the symbolic pillars of freedom of expression in France. It 
is consecrated by the use of satire. 

The Houellebecq case illustrates this assertion. Despite acceptance that this 
famous writer had called Islam ‘the most idiotic religion in the world’, and 
qualification of this as an ‘insult’ based on art. 33 of the 1881 Press Law was 
accepted, the balance of judgment leaned towards acquittal. The public ministry 
(setting aside the defendant’s good faith) put forth the view that ‘magistrates were 
not there to lecture on morals, but to punish criminal acts’. Houellebecq’s statement 
does not constitute a ‘racial insult’, and was not said to ‘provoke discrimination, 
hatred or racial violence’. The decision conformed to the public prosecutor’s 
request. In its evaluation of the case, the Court suggested that: 


a spoken personal opinion relative to a religion, considered in its conceptual 
sense and which is not accompanied by an exhortation or call to share it, does 
not constitute an offence, even if it could shock the people concerned from their 
attachment to their community or faith.” 


Freedom to criticize In the Giniewski'* case, in a judgment entered on 8 March 
1995, the trial judge considered terms used against Catholics as slanderous, in 
an article published in the newspaper Le Quotidien de Paris by Paul Giniewski, 
a journalist, sociologist and historian, on the encyclical Splendour of the Truth 
published by Pope John Paul II. In this article, Giniewski wrote that the Catholic 
doctrine of the achievement of the old by the new Alliance had been motivated 
by anti-Semitic ideals and formed the roots of the Nazi holocaust. But the Court 
of Appeal in Paris overturned the decision, on 9 November 1995, stating that ‘the 
thesis put forth was exclusively a matter of doctrinal debate (and) did not legally 
constitute a precise act susceptible of being characterized as slanderous’. This 
decision was accepted by the Court of Cassation, which rejected the appeal. 


13 The famous writer, pursued by several Muslim associations for ‘islamophobic 
purposes’, wrote in the magazine Lire in September 2001 that ‘The most idiotic religion is 
indeed Islam. When one reads the Qur’an, one is prostrate’. The Criminal Court of Paris 
pronounced its acquittal after a much mediatised hearing on 22 October 2002. 

14 TGI Paris, March 8, 1995, AGRIF et Ministère public v. Tesson et la société le 
Quotidien de Paris. 
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Condemned in another jurisdiction by the Court of Appeal of Orleans, in a joint 
civil action following the slander accusation, Paul Giniewski went to the European 
Court of Human Rights. This court confirmed the analysis of the Paris Court of 
Appeal decision that had invalidated the joint civil action suit.'* According to the 
Strasbourg Court: 


the applicant sought primarily to develop an argument about the scope of a 
specific doctrine and its possible links with the origins of the Holocaust. In so 
doing he had made a contribution, which by definition was open to discussion, to 
a wide-ranging and ongoing debate ... without sparking off any controversy that 
was gratuitous or detached from the reality of contemporary thought. 


Freedom to caricature French attitudes have traditionally found anti-religious 
satire to be an extremely vivacious ‘tradition’ that has resisted censorship from the 
Absolutist era (seventeenth to eighteenth centuries) and the Concordatarian era 
(nineteenth century) and even represents the flagship of freedom of satire which 
is the ultimate symbol of freedom of expression. Protection against anti-religious 
satirical tradition can be connected to constitutional principles of freedom of opinion 
and freedom of expression (arts 10 and 11, Declaration of 1789), to freedom of the 
Press (Decision 84-181, DC on 10 and 11 October 1984, Entreprises de Presse) 
and to the constitutional objective of pluralism (Decision 2000-433 on 24 July 
2000, relative to the Law on Freedom of Communication). 

It is therefore extremely difficult, if not impossible, to obtain a suitable 
judgment against a religious offence when the aforesaid offence is committed by 
means of satire. No examples to the contrary exist to date. This is why the case of 
the Muhammad cartoons, published in 2005 in the Danish press and then at the 
beginning of 2006 in the satirical French newspaper Charlie Hebdo, as in several 
other foreign newspapers, does not depart from the longstanding tradition. The 
media, hard-hit by the Court’s admission of the request to examine the charges of 
‘public injuries towards a group of people because of their religion’ (17th Chamber 
of Paris Criminal Court), quickly asserted that this was a return to blasphemy 
offence. The Charlie Hebdo defence barely had to argue the admissibility of 
the case on the grounds that it endangered the principles of French /aicité. The 
Criminal Court judgment of 22 March 2007 did not even mention the defence 
of laïcité. Instead, it made reference to freedom of expression as a fundamental 
constitutional value, which includes the right to circulate information and 
ideas, including those ‘that offend shock or disturb’ (a direct allusion to the 
Handyside European case-law). The Court referred to the objective of pluralism 
as a constitutional value ‘in an era characterized by the coexistence of numerous 
beliefs and confessions within one nation’. It recalled that in France’s ‘secular 
and pluralistic society, the respect of all beliefs goes together with the freedom to 


15 ECtHR, Giniewski v. France, 31 January 2006, available on the website of ECtHR. 
16 Giniewski v. France, para. 50. 
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criticize religions, whatever they are, and with the freedom to represent subjects 
or objects of religious reverence; that blasphemy which offends the divinity is 
not punishable’. Finally, the Court decided that a public injury offence was not 
committed because, on one hand the caricatures were not gratuitously offensive, 
and on the other, they took part in a real debate of ideas on the development of 
Islamist terrorism. To explain its decision the Court recalled that Charlie Hebdo 
was a Satirical newspaper: ‘Charlie Hebdo is a satirical newspaper containing 
numerous caricatures that no one is obliged to buy or to read ... The literary 
judgement of the caricature, although deliberately provocative, participates in this 
capacity to freedom of expression and communication of thoughts and opinions 
and ... must take into account this means of expression in order to analyze the 
sense and the reach of cartoons’.'” 


Artistic and Literary Creation: Freedom to Use Religious References 


Artistic and literary creation is an inseparable consequence of the freedom 
of expression. This is true, whatever the medium used and even if the creative 
outcome is used for advertising purposes. And yet, France does not have a specific 
constitutional provision for artistic and literary creation as is the case in other 
European countries, with terms like cultural freedom or freedom of creation, or 
in the case of art. 28 of the Universal Declaration of Human Rights. Freedom of 
artistic and literary creation can be connected nevertheless to the 1789 French 
Declaration of Rights, art. 10. It includes the right to use and to divert religious 
symbols for other means than religious. It is logical, according to the history 
of Western graphic arts and literature: what symbols are more frequently used 
than the religious ones, from Fra Angelico to Picasso, to magnify or to criticize 
religious figures? 


Visual supports Would the use of a visual medium in an open public place that 
imposes itself on the public, such as a television advertisement or poster, give 
additional credence to the factuality of a religious offence? This is a determining 
factor in assessing the recipient’s lack of consent to a message being shown, 
according to the European jurisprudence that we also see in Court ordinances 
regarding the criteria for assessing the seriousness of an offence based on 
obtrusive advertising images in public places where people are forced to pass 


17 TGI Paris, 17° ch., 22 March 2007, Sté des Habous et des lieux saints de l'Islam 
et autres v. Ph. Val, in JCPG (Jurisclasseur Périodique Général de la Semaine Juridique) 
2007, II, p. 10079, note E. Derieux; Legipresse, June 2007, n. 242, II, pp. 123-8, note H. 
Leclerc; Comm. électr., May 2007, pp. 46-50, note A. Lepage; A. Capitani and M. Moritz, 
‘Les caricatures de Mahomet face au juge correctionnel ou le délit d’injure entre le droit 
pénal et le droit européen’, in RLDJ, June 2007, n. 28, pp. 46-51; E. Derieux, ‘L’affaire 
des caricatures de Mahomet: liberté de caricature et respect des croyances’, in La Semaine 
juridique-Edition Générale, 19-II (2007), pp. 10078-9; P. Mbongo, ‘Les caricatures de 
Mahomet et la liberté d’expression’, in Esprit 5 (2007), n. 5, pp. 145-50. 
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by. Nevertheless, religious sensibilities receive no greater protection in creative 
works, except for general freedom of expression limitations and within the legal 
framework set by the intellectual property code. 

Arecent case illustrates this tradition of freedom in visual and literary creations 
that integrate the use of religious symbols. It was a case much covered in the 
media. A huge billboard for the fashion creators Marithé and François Girbaud, 
exhibited at Porte Maillot, Paris, was the cause for litigation led by the association 
Croyances et Libertés (Beliefs and Liberties), emanating from the French Episcopal 
Conference. The question it raised was to determine whether the poster insultingly 
parodied the Last Supper painted by Leonardo da Vinci — more so because of 
commercial motives — and seriously offended Catholics in their most sacred 
convictions, which would have constituted a ‘public insult because of belonging 
to a specified religion’, or whether it was only the creation of an art photographer, 
otherwise very beautiful, inspired by a universally famous picture. 

The President of the Paris District Court (Tribunal de Grande Instance), in the 
interim ordinance entered on 10 March 2005, recognized ‘an act of aggressive and 
gratuitous intrusion into the intimacy of beliefs of those who, circulating freely on 
the public way and searching for no singular contact with a determined creation or 
spectacle, see themselves, unwillingly, necessarily and brutally confronted by an 
advertising, commercial (defamatory) manifestation’. The judge characterized it as 
a defamatory act aimed at Catholics and ordered the withdrawal of the poster. On 
appeal, the Appellate Court of Paris, on 8 April 2005, confirmed the first interim 
ordinance in astonishing terms, considering the obligatory neutrality to which a 
French judge is held: 


The representation of a sacred event was a travesty, with the sole purpose 
of commercial advertising (which can) insult convictions ... founded on 
a 2,000-year-old narration and celebrated daily in the Eucharist ... The 
sacrament of the Eucharist [is] a foundational event of Christianity, by which 
Christ, according to Catholic Church Catechism, consecrates bread and wine 
representing his body and his blood, in memory of the sacrifice of his own 
life, consented to by the Son of God, in reparation for our sins and for the 
world’s salvation. 


Welcomed, but not triumphantly, by the French episcopate, the 10 March 2005 
decision caused serious unease. In the absence of the bread, wine and consecration 
gestures from the litigious poster, how could one consider it as an attack upon 
religious feelings, when nothing in the poster suggested it was a gratuitous and 
direct insult, or had a pornographic, erotic or grotesque nature to it? With regards 
to previous jurisprudence of the Higher Court (Court of Cassation), the first two 
decisions were hardly justifiable. In the end, it was no surprise that the Court of 
Cassation (first Civil Chamber) invalidated the judges’ decisions, placing itself in 
line with its traditional jurisprudence, which is reluctant to define the notion of 
‘attack upon a religious feeling’, without a real legal foundation, in order to avoid 
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extending the law to protect not only the people but the religious content in general 
as well. The Court of Cassation decided on 14 November 2006 that: 


the only formal parody in the painting of the Last Supper does not have as its 
objective the giving of offence to believers of the Catholic confession, nor to 
harming them because of their obedience and therefore does not constitute an 
insulting act, legally considered as a personal and direct attack against a group 
of people because of their religious affiliation.!* 


The content of cinema Speeches and pictures that offend religious convictions 
do not fall under the influence of the ‘cinema police’ either, according to art. 9 
of the provisions in the ‘Film Industry Code’, or the 23 February 1990 Decree 
relative to the classification of cinematographic works. The Council of State, which 
exercises control over delivering broadcasting licences, underlined that delivering 
a broadcasting licence had ‘to reconcile general interests with the respect owed 
to public liberties and notably to freedom of expression’. This is the reason why, 
following the famous annulment by the Ministry of Information of a broadcasting 
licence for the 1975 movie La Religieuse de Diderot, no other case of ministerial 
censorship for religious offence has been reported. And all attempts to forbid or 
censor a movie because of religious offence remain ineffective,'? whereas they 
occur frequently in cases of ultra-violent or pornographic scenes.” 


When Attacks upon Religious Convictions Are Legislatively Codified as 
Attacks upon Public Order or upon the Rights of Others 


After seeing this strong French framework that does not provide for any specific 
‘religious offence’ when critics are aiming at religious matters in general, we can 
counterbalance this impression by presenting the possibilities that nevertheless do 
exist in French law. There are general limits to the freedom of criticism, such as 
when criticism falls within the category of malevolent denigration. Certainly, limits 
on freedom of expression are restricted because of the constitutional value given to 
freedom of expression and communication. But important as the fundamental right 
to freedom of expression is, it is not without limits and should not be considered 
superior to other constitutionally guaranteed fundamental rights. 


18 P. Malaurie, ‘Note sur Cass. civ. 1, 14 novembre 2006, Sté GIP v. Association 
Croyances et Libertés et autres’, in JCPG, (Jurisclasseur Périodique Général de la revue la 
Semaine juridique) (14 March 2007), p. 39. 

19 The famous and controversial movie Je vous salue Marie, produced par Jean-Luc 
Godard, was considered as a creative work not offensive towards the Catholic faith (Court 
of Cassation, Civil Chamber 1, 21 July 1987, AGRIF v. J.-L. Godard). 

20 N. Guillet, ‘La police du cinéma: de la protection des mineurs au rejet de l’ordre 
moral’, in Revue de l'actualité juridique française (2003), available at: www.rajf.org/spip. 
php?article1550. 
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In accordance with general theory on fundamental rights, a measure of 
restriction on fundamental freedom must: 


1. Be founded on a legitimate motive (the general interest or respect of the 
rights of others); 

2. Not alter this fundamental right; 

3. Find its foundation in a legislative text; and 

4. Be in proportion to the grounds that justifies it. 


On these criteria, the judge can distinguish between tolerable anti-religious criticism 
and other criticism, such as discrimination, provocation, incitement to hatred, 
slander or a reprehensible insult (as mentioned in the 29 July 1881 Law on the Press, 
arts 28 to 33). The law will not rely on the content of the critique, but rather on 
the qualification given to it that transforms it into malevolence. This consideration 
will focus on the effectiveness of the criticism (precise and attributable facts), its 
‘manner’ (violence and gratuitousness), and its motives (profit, hate or provocation 
against specified people or groups of people). In a way, malevolent intention permits 
the finding of a religious offence more than the content of the so-called offence. 


The Difficult Legal Grounds for Charges Against Public Order (Illicit Disturbance) 


Among other grounds justifying restrictions on freedom of expression, there 
are of course those of public order. Article 10 of the 1789 Declaration of Rights 
mentions only the term ‘law and order’ as a ground for restriction: ‘No one should 
be disquieted about expressing his opinions, even religious ones, provided that 
their manifestation does not disturb public order as established by law’. The 
French Constitutional Council’s notion of public order, whose objectives are 
of constitutional value, is close to that of the Council of State, insofar as the 
Constitutional Council admits of some limitations on fundamental liberties when 
they are justified by the prevention of attempts against public order” and by 
safeguards for law and order.” On the other hand, the content of the different 
elements included in the notion is less clear. For the Council of State, the notion of 
public order covers three traditional elements: public security, public tranquillity 
and public health. To this traditional trilogy, the Council of State recently added 
respect for human dignity.” 


21 Constitutional Council Decision, no. 94-352, 18 January 1995, available at: 
www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/depuis-1958/ 
decisions-par-date/1995/les-decisions-de-1995.3905.html. 

22 Constitutional Council Decision no. 82-141, 27 July 1982, available at: www. 
conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/depuis-1958/ 
decisions-par-date/1995/les-decisions-de-1995.3905.html. 

23 Decision of the Council of State, 27 October 1995, “Commune de Morsang-sur- 
Orge et Ville d’ Aix-en-Provence, Leb’, p. 372, in Recueil Lebon (Recueil des décisions 
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Within this framework, it remains difficult for the notion of disturbance of 
public order due to a religious offence to find its justification, whether it be under 
the authority of the administrative security police, or under judicial or penal 
procedures. 


Censorship of films of a religiously offensive nature We have already seen that 
since 1975 no ministerial censorship has prohibited a film because ofits controversial 
religious content. In the same vein, it is difficult for administrative judges to accept 
that banning a movie because it offends ‘local’ religious convictions, is justified 
(although it would be possible according to a Council of State decision).”* 

In 1991, the Administrative Tribunal of Bordeaux cancelled the Major of 
Arcachon’s (Bordeaux region) decision to forbid the movie La derniére tentation 
du Christ, in his territory.” Since then, films of offensive religious nature have 
not been considered a matter of public disturbance, to the benefit of artistic and 
creative freedom. 


Censorship of posters or writings for their religious offensive nature There are 
a few examples where disturbance of public order has been founded on manifest 
religious outrage, such as where a judge applied art. 809 of the New Code of 
Civil Procedure, allowing him to warn of an imminent damage or to cease an 
‘obviously illicit disturbance’ created by an abuse of expression. Based on art. 
809, the interim judge had the power to establish that an attack on religious 
sentiments had occurred and to order various measures such as seizing, forbidding, 
withdrawing or inserting a notice in the (offensive) communiqué specifying the 
condemnation. Since normally there is only one judicial control of a criminal 
nature for abuses of freedom of expression and communication by way of press 
or posters, the judge was extremely scrupulous when establishing that an outrage 
to religious feelings occurred and determining its obvious illicit character. It is 
necessary that the outrage be ‘serious’, that aggression against religious feelings 
be ‘manifestly obtrusive, advertising and commercial, in public places of obliged 
passage, questionable and misleading, and in any case legislatively codified’. 
This definition was used in dealing with the poster of the movie Ave Maria in 
1984. It represented a young woman tied to a cross, feet and fists held by ropes, 


du Conseil d’Etat), 1995-2, p. 372, concl. Frydman. See also www.conseil-etat.ft/cde/fr/ 
presentation-des-grands-arrets. 

24 Inthe case Société les Films Lutetia the Council of State decided on 18 December 
1959 that ‘a Mayor responsible for maintaining public order in his township, can forbid, on 
his or her territory, the viewing of a movie having been granted a ministerial broadcasting 
licence but whose projection would be susceptible to producing a serious disturbance or 
damage to public order, because of its immoral character and because of local circumstances’. 
See www.conseil-etat.fr/cde/node.php?pageid=162. 

25 P. Pacteau, TA Bordeaux, 13 décembre 1990, United International Pictures, LPA 
(11 December 1991). 
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with shirt open, exposing her chest. The judge, at the request of an association 
to withdraw this poster from ‘all public places’, ruled it ‘a particularly violent 
outrage to Catholics’ essential realities and values’, and ordered its withdrawal. 
But this case remained an isolated one. In a recent litigation on the Amen movie 
poster, where Nazi and Christian crosses were superimposed, the judge refused to 
consider this miscellany as an outrage.’ 

Finally, it suffices that a public place be voluntarily accessible for the possible 
disturbance to be deemed not take place, as in cinemas or bookstores (refusal to 
forbid the cover of The Satanic Verses, TGI Paris, 29 July 1989, refusal to forbid 
the cover of 1 N.R.J showing a half-nude woman crucified [once more!], TGI 
Bordeaux, first chamber, sect. A., 16 November 1998, Fnac v. Philippe Laguerie). 
As in the Marithé and François Girbaud case previously cited, the judge at the 
Court of first instance had ruled that an illicit disturbance occurred, but as we saw, 
the Court of Cassation rejected this analysis. 


Legal Grounds that are Increasingly Effective: Respect for the Rights of Others 


Respect for others in freedom of expression is finally the strongest limit of 
constitutional origin vis-a-vis respect for religious convictions. According to art. 4 
of the 1789 French Declaration of Rights, in its most general sense: 


Liberty consists in the ability to do whatever does not harm another; hence the 
exercise of the natural rights of each man has no other limits than those which 
assure to other members of society the enjoyment of the same rights. These 
limits can only be determined by the law. 


Which limits can be enforced then? Discrimination, provocation to hatred or 
violence, insult, slander, invasion of privacy (constitutionally protected, according 
to the Constitutional Council decision no. 99-416, 23 July 1999, by art. 2 of the 
Declaration of Rights), and infringement of the right of personal portrayal and of 
human dignity. Human dignity is considered by the French Constitutional Council 
as a fundamental principle of constitutional value (Decision no. 94-343-344, 27 
July 1994). 

In other respects, pluralism in French society and the necessity of reciprocal 
tolerance, recognized as constitutional objectives by the Constitutional 
Council (Decision 2000-433, 24 July 2000, relative to the law on freedom of 
communication), have recently driven the legislature to add to these traditional 
criminal liabilities for the disrespect of others, a religious dimension that did 
not originally exist. This is why the new criminal Code, in its arts R. 624-3 and 


26 TGI Paris, référé, 23 October 1984, Association Saint Pie X v. Films Galaxie. The 
Court of Appeal of Paris confirmed the ordinance (Paris, lere. Ch., sect. B., 26 October 
1984, Sté Greenwich Film et autres v. Société Saint Pie V). 

27 TGI, référé, 21 February 2002, AGRIF v. Sté Renn Production. 
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624-4, represses private slander or insult when ‘committed upon a person or 
a group of persons by virtue of their origin, their belonging or not belonging, 
real or supposed, to an ethnic group, a nation, a race or a determined religion’. 
Article 132-76 of the same Code also poses as an aggravating circumstance 
the commission of a criminal infraction because of religion. This aggravating 
circumstance is constituted “when the crime is preceded, accompanied or followed 
by speeches, writings, pictures, objects or acts of any nature, attacking the honour 
or consideration of the victim or group of people to whom the victim belongs, by 
reason of their adherence or their non adherence, real or supposed, to an ethnic 
group, a nation, a race or a determined religion’. 

Concerning controls in the audiovisual domain, recent laws have also enlarged 
the existing ambit of religious offences. The law of the 30 September 1986 
relative to freedom of communication has commissioned the Conseil Supérieur de 
P Audiovisuel (CSA) to survey broadcast programmes, to determine whether they 
contain, according to art. 15, ‘any incitement to hatred or to violence for reasons of 
race, sex, behaviours, religion or nationality’. This law sets forth in art. | that ‘the 
audiovisual communication is free. The exercise of this liberty can be limited only 
in the measure required, on the one hand, by the respect of human dignity, liberty 
and property of others, of the pluralistic character of the expression of thoughts 
and opinions, and, on the other hand, by the safeguard of the public order’. The 
CSA retains the power to sanction radio and television operators; its decisions 
are susceptible of recourse to the Council of State. The CSA has often taken this 
opportunity to forbid a broadcast in cases involving a religious offence, in the 
name of pluralism and tolerance. Recently, in 2005, the CSA issued a warning to 
the channel CANAL+ to conform to its legal and contractual obligations, after 
the broadcasting of its comedy, Les Guignols de l'Info, for a sequence treating the 
election of Pope Benedict XVI in a very offensive manner. Wearing a headband 
with the words Adolf I, the puppet representing the Pope said the blessing: ‘in the 
name of Father, the Son and the Third Reich ...’. In its communiqué on 10 May 
2005, the CSA stated that CANAL+ did not respect its viewers’ different religious 
sensibilities and encouraged discriminatory behaviour because of religion or 
nationality. The puppet in question disappeared definitively from the show. 

Similarly, the term ‘offence because of adherence to a determined religion’ has 
been included in several articles under the 1881 law on the freedom of the press; 
in the law of 1 July 1972, completed by law number 90-615 of 13 July 1990, 
carrying modification of arts 24, 33, 34 and 48 of the old law of 29 July 1881, for 
insult, slander, provocation and incitement to hatred. Individuals, or associations 
of individuals, especially those who fight against racism (art. 48-1), as well as 
the public ministry by derogation, can engage actions or legal pursuits when a 
provocation leads to discrimination, hatred or violence, as well as when slander 
or insult has been committed ‘towards a person or a group of persons for reason 
of their adherence or their non-adherence to a determined religion’. These legal 
actions are possible without a prior complaint. 
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However, in spite of numerous lawsuits, it seems that penal qualifications are 
poorly adapted to infringements against religious convictions. Because of the 
particular procedure of the Law on Freedom of the Press, because of the often 
very general character of the offence, it remains difficult to define any offence 
which does not literally aim at a person or at a group, and which is not founded on 
sufficiently precise facts that could constitute official charges. 
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Chapter 17 
Proselytism and the Right to Change Religion 


Asher Maoz 


Proselytism and the right to change religion are among the most controversial 
issues in the area of religious human rights. It is an aspect of the broader framework 
of freedom of religion. In international law the cornerstone of both freedom of 
religion and the right to change religion appears in Article 18 of the United Nations 
Declaration of Human Rights, which states: 


Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief, and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief 
in teaching, practice, worship and observance. 


Article 18 of the International Covenant on Civil and Political Rights (ICCPR) 
likewise provides: 


1. Everyone shall have the right to freedom of thought, conscience, and 
religion. This right shall include freedom to have or to adopt a religion or 
belief of his choice, and freedom, either individually or in community with 
others and in public or private, to manifest his religion or belief in worship, 
observance, practice, and teaching. 

2. No one shall be subject to coercion which would impair his freedom to 
have or to adopt a religion or belief of his choice. 


Both documents do not define religion. Moreover, while freedom of thought, 
conscience and religion are being declared — in this order — the documents go on 
to elaborate on freedom of religion, this time linking it to freedom of belief. While 
providing and safeguarding the right to change one’s religion or belief the articles 
do not mention proselytism, evangelism or missionary activities. By adding the 
freedom of belief concept the drafters of the Declaration and the Covenant made 
clear that this freedom includes the concept of freedom from religion, freedom of 
belief being understood as encompassing ‘agnosticism, free thought, atheism and 
rationalism’.' This same conclusion might be derived by simply taking into account 
the link between freedom of religion and freedom of thought and conscience. 


1 A. Krishnaswami, ‘Study of Discrimination in the Matter of Religious Rights 
and Practices’, UN Doc. E/CN.4/Sub.2/200/Rev.1, UN Sales No. 60 XIV.2 (1960), Ch. 
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The wording of these documents was carefully chosen and is an outcome of 
extensive deliberations.* The difficulty to reach a consensus is a result of sharp 
controversies as to whether religious rights should be given an international status 
or be left to the individual states. This is a result of different religious approaches 
to the right to freedom of religion’ and to the right to change religion. The debate 
warms when it engages the right, or the absence of it, of proselytism. I will not deal 
here with ‘inward freedom of religion”* or ‘inreach’,* which in the case of Jews is ‘a 
method of gathering into the community those born of a Jewish mother who have 
strayed from halakha’ .£ This may be regarded as a matter of freedom from religion or 
freedom of belief as distinguished from proselytism. However, it is not that simple. 
In the first place, this attitude works against changing religion or even relinquishing 
it. Furthermore, a person who was born into a religion or was baptized to it as an 
infant may not regard himself a member of that religion. Hence, from his or her point 
of view, this action would be tantamount to proselytism. This would be especially 
so when the concerned person is at the same time a member of another religion. In 
the case of Jews this issue might be further complicated by the unity of national and 
religious affiliation. In the case of Christians there are Evangelical Protestants who 
regard a person that leads a nominal Christian life ‘a legitimate object of evangelism 
—regardless of whether and where the person has been baptized’.’ 

Proselytizing has been defined as ‘postures taken by a group toward outsiders’. 
Johnson offers five categories of proselytism: 


1. Openness to people who want to join the group; 
2. Inviting and convincing others to join the group; 


Il. Reprinted in T. Stahnke and J.P. Martin (eds), Religion and Human Rights: Basic 
Documents, New York, 1998. 

2 For a comprehensive analysis see N. Lerner, Religion, Beliefs, and International 
Human Rights, Maryknoll, 2000. 

3 For the approaches of the three major monotheistic religions to religious freedom 
see G. Dalla Torre, ‘La libertà religiosa come diritto universale. Una prospettiva cattolica’, 
in Annuario DiReCom, V (2006), pp. 79-102; A. Maoz, ‘Religious Freedom as a Basic 
Human Right. The Jewish Perspective’, in Annuario DiReCom, V (2006), pp. 103-12; R. 
Aluffi Beck-Peccoz, ‘La libertà religiosa come diritto universale. La prospettiva islamica’, 
in Annuario DiReCom, V (2006), pp. 113-21. See also, J. Newman, On Religious Freedom, 
Ottawa, 1991, pp. 35-92. 

4 A. Maoz, ‘Religious Freedom as a Basic Human Right. The Jewish Perspective’, 
p. 109. 

5 MJ. Broyde, ‘Proselytism and Jewish Law’, in J. Witte, Jr. and R.C. Martin 
(eds), Sharing the Book: Religious Perspectives on the Rights and Wrongs of Proselytism, 
Maryknoll, 1999, p. 45, at 48. 

6 J. Witte, Jr., ‘Preface’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the Book, p. 
XI, at XIV. 

7 J. Witte, Jr., ‘Preface’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the Book, p. XV. 

8 L.T. Johnson, ‘Proselytism and Witness in Early Christianity’, in J. Witte, Jr. and 
R.C. Martin (eds), Sharing the Book, p. 145. 
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3. Seeking to turn others from their present allegiance because of the error of 
their position; 

4. Reaching out to save others from the danger and evil that surrounds their 
present membership; and 

5. Coercing others to accept membership in the group.’ 


Before attempting to locate the three monotheistic religions within these categories 
a few words of caution are warranted. First, we should refer to the dogmatic, 
rather than historical, doctrines of each religion. Second, while we speak about the 
monotheistic religions we must bear in mind that there may be different approaches 
within each religion. Moreover, there may be different organizational structures in 
each of them. Thus, we encounter several streams in contemporary Judaism, which 
may differ on these issues. In Islam we find several denominations, notably the Sunni 
and the Shi’a, with several legal traditions or branches within them. With regard to 
Christianity we find a plethora of Churches, which differ substantially from each 
other. Martin Marty mentions ‘about 25,000 separate Christian denominations 
worldwide and they present astonishing variety’.'° A further phenomenon we must 
bear in mind is that while in both Judaism and Islam a person acquires his or her 
religion by birth, in Christianity one joins a Church through baptism. Since in 
Islam the religion of the newborn is determined by the father’s religion, while in 
Judaism the decisive factor is the mother’s religious affiliation, it results in a child 
born to a Muslim father and a Jewish mother belonging to both religions. If the 
child is baptized he will be regarded as a member by all three faiths. Finally, by 
concentrating on the monotheistic religions, as most deliberations in international 
forums did, we fail to deal with a variety of other religions encompassing a large 
number of adherents. 

If we try to place the three monotheistic religions on Johnson’s excelling 
ladder one might doubt whether Judaism could be included in it at all. Indeed, 
contemporary Judaism does accept converts from other faiths yet it does not seek 
them, nor does it demonstrate openness to welcoming them: ‘Jewish law imposes 
at least a minimal affirmative duty to push potential converts away’.'' Interestingly, 


9 T.M. Thangaraj, ‘Evangelism sans Proselytism — A Possibility?’, in J. Witte, Jr. and 
R.C. Martin (eds), Sharing the Book, p. 335, 337. 

10 M.E. Martin, ‘Introduction’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the 
Book, p. 1, at 11. 

11 M.J. Broyde, ‘Proselytism and Jewish Law’, in J. Witte, Jr. and R.C. Martin 
(eds), Sharing the Book, pp. 45-8. I take reservation with Dr Hacohen’s statement 
that ‘the Jewish religion never supported active missionary activity’ (A. Hacohen, 
‘Proselytism and the Right to Change Religion in Israel’, infra, p. 261, at 267). Broyde 
as well regards the ‘relatively balanced’ Jewish tradition on the question of proselytism 
and conversion as ‘has so been since recorded history’, at p. 48. Yet, ‘in ancient times 
we may trace periods of massive, even forcible, conversion to Judaism’: A. Maoz, 
‘Religious Freedom as a Basic Human Right’, p. 104. Josephus Flavius, in his work 
Jewish Antiquities, describes forced conversion of neighbouring people conquered by 
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Maimonides ruled that while the Torah and commandments of Israel cannot be 
coerced upon gentiles, ‘Moses our Master ordered, in the name of the Lord, to 
enforce all creatures on earth to accept all the commandments that were ordered to 
Noah, and whoever does not accept them will be put to death’.'” 

The attitude of both Islam and Christianity is totally different from that of 
Judaism. Both religions were from the very start ‘universal and world-conquering 
faiths, in which missionary work was a central and essential element’.'? The 
centrality of proselytizing appears in the New Testament. Jesus tells his 11 
disciples: 


Go, therefore, and make disciples of all nations, baptizing them in the name of 
the Father, and of the Son, and of the Holy Spirit, teaching them to observe all 
that I have commanded you. And behold, I am with you always, until the end 
of the age.'4 


Christianity was indeed a proselytizing religion throughout the centuries. In 
spite of changes in the Catholic and Eastern Orthodox Churches’ policies, the 
phenomenon continues and has even intensified. This is a result of the vigorous 
practices of modern missionary Churches such as Jehovah’s Witnesses,'* Latter- 
day Saints'® and Seventh-Day Adventists." 

Turning to Islam, we are confronted with the following message: ‘Invite (all)!* 
to the Way of thy Lord with wisdom and beautiful preaching; and argue with 
them in ways that are best and most gracious: for thy Lord knoweth best, who 


the Hasmonean dynasty. Professor Zeitlin argues, however, that the Idumeans, which 
were conquered by John Hyrecan, became co-religionists of the Jews but remained a 
separate nation and did not assimilate with Jews to become one ethnic group: S. Zeitlin, 
‘The Jews, Race, Nation, or Religion — Which?’, in Jewish Quarterly Review (1935-6), 
pp. 313, 327. Seeking converts through ‘peaceful persuasion’ also took place; see: B.J. 
Bamberger, Proselytism in the Talmudic Period, New York, 1968 pp. 13—27. There are, 
moreover, reports of group conversion to Judaism during other periods; J.R. Rosenbloom, 
Conversion to Judaism: From the Biblical Period to the Present, Cincinnati, 1978, pp. 
93-117. 

12 Code of Maimonides, Hilkhot Melakhim u’Milhamot [Laws of Kings and Wars], 
8.13. 

13 B.J. Bamberger, Proselytism in the Talmudic Period, p. 3. 

14 Matthew 28:19-20. See also, Mark 16:15: ‘Go ye into all the world, and preach 
the gospel to every creature’. 

15 W. Glen How, ‘Human Rights, Evangelism, and Proselytism — A Perspective of 
Jehovah’s Witnesses’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the Book, p. 276. 

16 D.H. Oaks and L.B. Wickman, ‘The Missionary Work of the Church of Jesus Christ 
of Latter-day Saints’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the Book, p. 247. 

17 N.K. Miles, ‘Proselytism and Religious Freedom in Seventh-day Adventist’, in J. 
Witte, Jr. and R.C. Martin (eds), Sharing the Book, p. 305. 

18 Yusuf Ali Asad uses in his translation the noun ‘all mankind’, while Serwar uses 
the noun ‘the pagans’. 
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have strayed from His Path, and who receive guidance’.'* In the story of the life 
of Mohammed we are told that he sent Khalid ibn al-Walid, to Najran, in north 
Yemen to the tribe of al-Harith ibn Ka’b with the following order: 


Invite them to Islam three days before he attacked them. If they accepted then he 
was to accept it from them; and if they declined he was to fight them. So Khalid 
set out and came to them, and sent out riders in all directions inviting the people 
to Islam, saying, ‘If you accept Islam you will be safe’, so the men accepted 
Islam as they were invited.” 


Though using the word ‘invitation’ in the Qur’an, ‘Muslims, like Christians, can 
be aggressive proselytizers, by sword and persuasion alike’.?' A distinction was 
drawn in Islam between the People of the Book (Ahl al-Kitab) — which included 
both Jews and Christians — and polytheists: ‘For pagans the choice was clear: 
Islam or death. For Jews and Christians ... the choice included a third term: Islam, 
death or submission’.” The dhimmi (‘guaranteed’) status subjected both Jews 
and Christians to severe disadvantages and humiliations on top of paying special 
poll tax (jizya) and tax assessed on their land (kharaj).” They were reduced to 
second-class citizens.** People who refused the dhimma contract ‘had only the 
“choice” of death or conversion to Islam’. Forced conversions of both Jews 
and Christians to Islam took place.” One should notice, moreover, that ‘Shari’a 
prohibits non-Muslims living under Muslim rule from propagating their faith 


among Muslims’.’’ 


19 Qur’an 16:125. 

20 A. Guillaume, The Life of Muhammad: A Translation of Ishāq’s Strat Rasūl Allah, 
Oxford, 1955, p. 645. 

21 M.E. Martin, ‘Introduction’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the 
Book, p. 12. 

22 B. Lewis, The Jews of Islam, Princeton, 1984, p. 10. 

23 D.F. Forte, ‘Religious Toleration in Classical Islam’, in M. Mor (ed.), International 
Perspectives on Church and State, Creighton, 1993, p. 209, at 211; M. Khadduri and H.J. 
Liebesny (eds), Law in the Middle East, Vol. 1: Origin and Development of Islamic Law, 
Washington, DC, 1955, pp. 363—4. See, generally, A. Fattal, Le statut légal des non- 
musulmans en pays d’Islam, Beirut, 1995. 

24 M. Khadduri, War and Peace in the Law of Islam, Baltimore, 1955, p. 74. 

25 D.E. Arzt, ‘Heroes or Heretics: Religious Dissidents under Islamic Law’, in 
Wisconsin International Law Journal, 14 (1995-96), pp. 349-82. 

26 See Bat Ye’or, The Dhimmi: Jews and Christians under Islam, Rutherford, 1985, 
pp. 60-61; Bat Ye’or, The Decline of Eastern Christianity under Islam: from Jihad to 
Dhimmitude, Seventh-Twentieth Century, Madison, 1996. Bernard Lewis writes: ‘Violent 
persecution, forced conversion, and banishment were rare, though not unknown’: B. Lewis, 
Semites and Anti-Semites: an Inquiry into Conflict and Prejudice, London, 1997, p. 124. 

27 D.E. Arzt, ‘Jihad for Hearts and Minds’, in J. Witte, Jr. and R.C. Martin (eds), 
Sharing the Book, pp. 79, 89. 
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The Druze religion presents an antithesis to all other monotheistic religions. This is 
so since in 1017 the da ’wa — a ‘call to Tawhid’ — was proclaimed summoning converts 
to join the Druze faith. In 1043 the gates of entrance to the Druze faith were locked.” 

A major hindrance to the right to change religion is the absence of a balance 
between the readiness of religions to accept newcomers and their unwillingness to 
allow opting out by their members.” While all three major monotheistic religions 
accept converts they deny the right of their followers to leave the religion. Apostasy 
is regarded as a severe offence by all three religions. This situation differs with 
Christian Churches. After centuries of denying the right to leave the Church and 
after a prolonged history of persecuting heretics, most Western Christians accept the 
right to change religion.*° 

This contradiction stands at the crux of the controversy over the freedom of 
religion clause. It is aggravated by the fact that in some Islamic states proselytizing 
Muslims is illegal; in some States apostasy is even regarded as a crime.*! It is no 
wonder that Muslim countries objected the freedom to change religion and regarded 
it as a Western concept. The concern of those countries has been intensified by the 
fact that both freedom of religion and the right to change religion may be curtailed 
only under the limitations declared in art. 29(2) of the UN Declaration of Human 
Rights which provides: 


In the exercise of his rights and freedoms, everyone shall be subject only to 
such limitations as are determined by law solely for the purpose of securing due 
recognition and respect for the rights and freedoms of others and of meeting 
the just requirements of morality, public order and the general welfare in a 
democratic society. 


Similarly art. 18(3) of the International Covenant on Civil and Political Rights 
provides: ‘freedom to manifest one’s religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to protect public safety, 
order, health, or morals or the fundamental rights and freedoms of others’. 

Due to serious objections by the Muslim representatives the reference to the 
freedom to change religion as proclaimed by the Universal Declaration, as well 


28 See A. Obeid, The Druze & Their Faith in Tawhid, Syracuse, 2006, pp. 93, 251; 
R.B. Betts, The Druze, New Haven, 1988, p. 17; N. Dana, The Druze in the Middle East: 
Their Faith, Leadership and Status, Brighton, 2003, p. 15. Yet, beyond the question whether 
the call to Tawhid was closed or merely suspended (A. Obeid, The Druze, pp. 250-64), 
practically families and individuals such as the Jumbalat family have been accepted within 
the Druze community as is the case with children of mixed marriages where the father is 
Druze (A. Obeid, The Druze, pp. 257-63; R.B. Betts, The Druze, p. 17, fn. 5). 

29 A. Krishnaswami, ‘Study of Discrimination’, n. 1, c.II. 

30 J. Witte, Jr., ‘Preface’, in J. Witte, Jr. and R.C. Martin (eds), Sharing the Book, pp. 
XVI-XVII. 

31 R. Aluffi Beck-Peccoz, ‘Proselytism and the Right to Change Religion in Islam’, 
infra, p. 253. 
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as the freedom to adopt a religion declared by the Covenant on Civil and Political 
Rights, were removed from the Declaration on the Elimination of All Forms of 
Intolerance and of Discrimination Based on Religion or Belief of 1981. However, 
‘freedom to have a religion or whatever belief of his choice’ was preserved. 
Moreover, the right to change religion was viewed as ‘inseparable from freedom 
of thought, conscience and religion’ proclaimed in art. 6.” Finally, a new article — 
art. 8 — was added, which states as follows: ‘nothing in the present Declaration shall 
be construed as restricting or derogating from any right defined in the Universal 
Declaration of Human Rights and the International Covenants on Human Rights’. 
Indeed, even after the 1981 document, the Human Rights Committee stated that 
the limitations prescribed in art. 18(3) of the ICCPR should be interpreted strictly 
and any discrimination between State or majority religion and other religions or 
non-believers is prohibited.” 

Freedom to proselytize, as well as the freedom to engage in missionary work, 
is not expressly addressed in these different documents. However, as noted by 
Kirshnaswami, for faiths that make it mandatory for their followers to spread their 
message, dissemination of the religion is an important aspect of the right to manifest 
their belief.** The Special Rapporteur on freedom of religion or belief stated as follows: 
‘Many human rights instruments stipulate and the Human Rights Committee holds 
that the right to manifest one’s religion includes carrying out actions to persuade 
others to believe in a certain religion’.** One may argue, moreover, that propagation 
of a religion is the echo of the right to change religion, since it enables a person to 
make up his or her mind about the desired religion. Dissemination of religion may 
be protected also under the umbrella of freedom of expression and the freedom to 
impart information guaranteed by art. 19(2) of the ICCPR. 

At the same time dissemination of religion may clash with other rights and 
freedoms proclaimed by the covenant. The attempt to convert individuals may 
interfere with their freedom to maintain their own religion or belief. It may also 
interfere with the right to hold an opinion without interference guaranteed by art. 19(1) 
ICCPR and with the right not to be subjected to arbitrary or unlawful interference 
with privacy as well as the right against unlawful attacks on the individual’s honour 
and reputation (art. 17(1) ICCPR). Proselytism may also be regarded as an attack 
against the religious group whose members the missionary is trying to win over.** 


32 Report of Elizabeth Odio Benito, Special Rapporteur for the Sub-Commission of 
Human Rights on religious freedom; UN Doc. E/CN.4/Sub.2/1987/26 (1986), para. 201. 

33 Report of the Human Rights Committee, UN GAOR 48th Sess. Supp., No. 40, 
Annex VI, UN Doc. No. A/48/40, (1993). 

34 A. Krishnaswami, ‘Study of Discrimination’, Chapter 2. 

35 Interim report of the Special Rapporteur on freedom of religion or belief A/60/399 
(2005), para. 59. 

36 For a comprehensive analysis see T. Stahnke, ‘Proselytism and the Freedom to 
Change Religion in International Human Rights Law’, in Brigham Young University Law 
Review (1999), p. 251. 
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How are we to deal with cases where actions to persuade others to believe in a 
certain religion may clash with their freedom of religion or belief? In its General 
Comment on art. 18 the Human Rights Committee stated: 


It does not permit any limitations whatsoever on the freedom of thought and 
conscience or on the freedom to have or adopt a religion or belief of one’s 
choice. These freedoms are protected unconditionally.’ 


Arguably, this formula does not necessarily solve our dilemma considering the 
fact that freedom of religion was interpreted to encompass freedom to disseminate 
religion. The solution might be found in Krishnaswami’s study.** Krishnaswami’s 
‘Draft Principles on Freedom and Non-Discrimination in the Matter of Religious 
Rights and Practices’, provides in para. | of Part I: ‘Everyone shall be free to 
adhere, or not to adhere, to a religion or belief, in accordance with the dictates 
of his conscience’. Para. 3 provides: ‘No one shall be subjected to material or 
moral coercion likely to impair his freedom to maintain or to change his religion 
or belief’. Para. 8(a) of Part II provides: ‘Everyone shall be free to teach or to 
disseminate his religion or belief, either in public or in private’. The distinction 
between both sets of rules is set out in Part HI, para. 1. This paragraph provides 
that while ‘[t]he freedom set out in part I shall not be subject to any restriction’, 
the freedom set out in Part II, para. 8 ‘shall be subject only to the limitations 
prescribed by law solely for the purpose of securing due recognition and respect 
for the rights and freedoms of others’. 

Krishnaswami clarifies that while everyone shall be free to teach or to 
disseminate his religion or belief, as a manifestation of religion, no one shall be 
compelled to receive religious or atheistic instruction contrary to his convictions. 
Moreover, material inducement to change a religion may be prohibited as it may 
bring about a ‘change of faith which does not spring from genuine conviction’. 
Although ‘the right to disseminate a faith must be safeguarded, this should be 
done within the framework of ensuring everyone freedom to maintain his religion 
or belief’. Krishnaswami leaves no doubt what should be the rule where no 
compromise might be reached between proselytism and freedom of religion: ‘[A]s 
a general rule ... everyone should be free to disseminate a religion or belief, in so 
far as his actions do not impair the right of any other individual to maintain his 
religion or belief”. 

This seems to be a balanced formula. Freedom of religion and belief is 
unequivocally pronounced in international law. Freedom to disseminate a religion 
or belief is a derivative of this freedom as well as of other freedoms. It cannot be 
used in order to frustrate freedom of religion or belief. Yet, we should be very 
careful before reaching the conclusion that a confrontation between both rights 


37 Interim report of the Special Rapporteur on freedom of religion or belief A/60/399 
(2005), para. 59. 
38 A. Krishnaswami, ‘Study of Discrimination’, p. 1. 
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is inevitable. This is especially so since practice shows that governments tend 
to prohibit dissemination of religion or belief in order to protect the hegemonic 
religion. 
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Chapter 18 
Proselytism and the Right to Change 
Religion in Islam 


Roberta Aluffi Beck-Peccoz 


Proselytism is the attempt to persuade other people to accept your religious beliefs, 
and to consequently change their religion. The freedom to change one’s religion 
(hurriyat tagyir diydanatihi aw ‘aqidatihi) is an essential aspect of the freedom of 
religion, according to art. 18 of the UDHR. Islamic States have always strongly 
opposed this specific freedom, claiming that it contravenes Islamic law. In their 
view, such a freedom contrasts with the attitude of extreme respect towards belief 
which characterizes Islam: faith is not a superficial manifestation constantly 
exposed to diversions.’ Moreover, they express the fear that proselytism represents 
a kind of foreign interference in their internal affairs. Consistently, Islamic States 
do not favour proselytism; they sometimes tend to restrict it even in its lightest 
forms, such as the simple expression of one’s intimate beliefs. 

This peculiar conception of freedom of religion could be described as static, 
as opposed to the more dynamic international conception: everyone is supposed 
to remain faithful to his original religion. But a closer examination, through the 
lens of Arabic legal vocabulary forged by Muslim scholars, reveals the deeper 
character of this conception and the actual, ambiguous attitude of Islamic States 
towards proselytism and conversion. 

In Arabic, there is no general term for ‘conversion’, nor for ‘proselytism’. 
English—Arabic dictionaries do not provide a translation for the two words, they 
rather explain them. A convert is ‘a person who adopts a new belief’ (mu‘taniq 
‘aqida gadida); to proselytize consists of ‘inducing a person to pass from his 
original belief to a new one’ (hawwala šahs” ‘an ‘aqidatihi al-asliyya ila ‘aqida 
gadida).’ Nevertheless, this semantic field is not completely empty: some specific 
terms do exist. The key-words are: irtidad or ridda, and da‘wa. 

Irtidad is the abandonment of Islam, which normally coincides with the 
conversion of a Muslim to another religion: it can be translated by the term 
apostasy. Ridda is a collective apostasy. Irtidād is forbidden by Islamic law, while 
other types of conversion are either of no relevance or welcomed (as for the case of 


1 Colloques de Riyad, de Paris, du Vatican, de Genève et de Strasbourg sur le Dogme 
musulman et les Droits de l’homme en Islam entre juristes de l’Arabie Saoudite et éminents 
juristes et intellectuels Européens, Beirut, s.d., pp. 57-58. 

2 N.S. Doniach (ed.), Oxford English-Arabic Dictionary, Oxford, 1972. 
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the conversions to Islam). The death penalty for the apostate (murtadd) is grounded 
on several hadit, the reports documenting the words and deeds of the Prophet 
Muhammad. The apostate is executed after a three-day period given to him in 
order to accept the invitation to revert to Islam. Nowadays, only a few Islamic 
States consider irtidad a crime: this is the case in Sudan and Mauritania. More 
frequent are other legal consequences of irtidad, concerning marriage, property, 
inheritance and citizenship. 

Other words related to apostasy are: kufr and fisq. Kufr is disbelief; we can 
distinguish the original disbelief from the disbelief after belief: the latter coincides 
perfectly with irtidad. Those who abandon Islam are also called fasigin by the 
Qur’an (XXIV, 55): fisq is the dissolute life that an apostate leads after his refusal 
of God’s commands. 

Da‘wa means the call to Islam, the invitation to mankind to submit to the only 
God, to believe in the only true religion (Qur’an, XIV, 46-54). Da‘wa is Islamic 
proselytism; the term can not properly apply to other kinds of proselytism. Christian 
proselytism is called tabsir, the announcement of glad tidings, the preaching of 
the Gospel, the evangelization.* As only Christians, among the non-Muslims 
legally resident in dar al-islam under Islamic law, would practice proselytism, 
it is perfectly understandable why certain dictionaries simply equate proselytism 
with tabsir4 

Da‘wa is actively supported by some Islamic States, as well as some Islamic 
international organizations, even beyond the borders of the Muslim world. Other 
kinds of proselytism are tolerated by Islamic States, on the condition that they do 
not target Muslims. If they do so, they are prohibited. 

But the invitation to embrace Islam addressed to non-Muslims is only one of 
the possible aspects of da‘wa. Muslims too can be called by da‘wa, to revitalize 
their lukewarm faith, and/or to mobilize in order to establish a true Islamic régime. 
The ‘external da‘wa’, directed to non-Muslims, has to be distinguished from the 
‘internal da‘wa’, addressing Muslims. 

The very first example of internal da‘wa was, in the eighth century, the Abbasid 
political propaganda against the ruling Omayyad dynasty, attacked for its alleged 
impiety. The Isma‘ili religious-political propaganda, which led to the establishment 
of the Fatimide dynasty in North Africa (tenth century), is a prominent case of 
successful shi da‘wa. 

As for contemporary manifestations of da‘wa, in 1911, in Cairo, the modernist 
thinker RaSid Rida established the Dar al-da‘wa wa’l-irsad, an educational 
institution meant to train religious personnel according to new criteria, in order 
to stem the Christian missionary activities. In the Indian subcontinent, the 
movement of gamda‘at al-tablig was founded in 1927: its main aim is to deepen 
the faith of those who are already Muslim, while the propagation of Islam among 


3 H. Wehr, A Dictionary of Modern Written Arabic, 3rd edition, Wiesbaden, 1971. 
4 J. Abdel-Nour and S. Idriss, A/-Manhal al-wasit, Dictionnaire usuel Français- 
Arabe, Beirut, 1972. 
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non-Muslims, originally banned, nowadays plays a marginal role in this kind 
of modern religious mission spread all over the world. The movement presents 
itself as apolitical; it prohibits political controversies among its members and 
promotes the unity of the Muslims. Other movements and organizations put much 
more emphasis on the political implications of Islamic awareness: al-Ihwān al- 
Muslimiin (the Muslim Brotherhood) consider the establishment of a universal 
Islamic State as the remote but ultimate goal of their da‘wa. In order to counter 
criticism from the Islamic opposition, Islamic States themselves engage in what 
we can define as an official da‘wa: they reinforce and defend a national version 
of institutionalized Islam. 

This complex and peculiar net of traditional concepts forms the background 
against which the legal provisions concerning proselytism and the right to change 
one’s religion have to be read. The analysis of these kinds of provisions in a number 
of Islamic States, such as Morocco, Algeria and Pakistan, will help us shed light 
on the ambiguities which stem from the persistence of Islamic legal categories 
beneath the international conventional discourse on the freedom of religion.’ 


Morocco 


The constitution states that Islam is the official State religion (preamble and art. 
6). The same article guarantees to everyone the freedom to practice his religion 
(hurriyat mumarasat Su’tnihi al-diniyya, literally ‘his religious affairs’). 
Nevertheless, freedom of religion undergoes certain restrictions, regarding in 
particular proselytism: even if voluntary conversion is not a crime, as ruled by 
the Moroccan Supreme Court in 1985, nor involves any other legal consequence, 
art. 220 of the criminal code states that whoever employs incitements to shake® 
the faith of a Muslim or to convert him to another religion is punished by three to 
six months’ imprisonment and a fine of 115 to 575 dirhams. Despite the absence 
of any legal provision, the government does not permit the importation and the 
sale of Bibles in Arabic; but does allow that of Bibles in French, Spanish or 
English. 

In past years the Moroccan government has at times expressed its concern 
about the dangers of evangelization and proselytism campaigns targeting 
Moroccan expatriates. It seems that now the major source of concern has become 
the danger represented by extremist religious propaganda targeting Moroccans 


5 All of the three chosen countries adhere to the UN system of protection of human 
rights. Algeria and Morocco have ratified the ICCPR, respectively in 1989 and 1979, while 
Pakistan signed it on 17 April 2008. The definition of the freedom of religion adopted in 
ICCPR slightly differs from the wording of the UDHR: instead of ‘the right to change one’s 
religion’ the Covenant mentions the right ‘to have or to adopt a religion or belief of his 
choice’. The change is the result of pressures on the part of Islamic States. 

6 Za‘za‘a (fr. ébranler). 
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residing abroad.’ This concern is linked to a new religious policy of the Kingdom, 
inaugurated after the terrorist attacks of Casablanca, in 2003. In his discourse to 
the Supreme Council of the ‘Ulama’ on 30 April 2004, the King announced a 
new ‘global, integrated and multidimensional strategy’, aimed at protecting the 
‘spiritual security of Morocco and the Unity of the Maliki rite’. This strategy was 
based on the reform of the Islamic Affairs Department (Ministère des Habous 
et des affaires islamiques). The government monitors Friday sermons and the 
activities of mosques, as well as the Qur’anic school teaching, in order to ensure a 
sound Islamic education. All these actions are directed at limiting the activities of 
certain Islamic organizations, which promote a different variety of Islam than the 
official one and are suspected to be political in nature. 


Algeria 


In Algeria Islam is the State religion (art. 2c.) and State institutions are not allowed 
practices that are contrary to the Islamic ethics (art. 9c.). The freedom of creed is 
laconically declared as inviolable by the constitution (art. 36). Algerian law does 
not consider apostasy as a crime, but it prohibits to proselytize Muslims. 

The ban on proselytism was introduced in 2003, by an ordonnance setting the 
conditions and rules for the practice of non-Islamic religious rites. The Algerian 
State grants non-Muslims freedom of religious practice on condition they abide 
by the constitution, the ordonnance and other laws, and respect public order, 
morality and the rights and basic freedoms of others (art. 2). Non-Muslim religious 
associations are protected by the State (art. 3). The collective practice of the 
religious rites is restricted to approved public places of worship, which are under 
the protection of the State (art. 5-7). The ordonnance bans not only proselytism 
(art. 11, n. 1), but also any action aimed at shaking the faith of a Muslim (art. 11, n. 
2).8 A less severe punishment is provided for the incitement to rebellion or to resist 
public orders inside the approved places of worship (art. 10). 

The government explained that the ordonnance was adopted out of desire 
to put on an equal footing Islam and other religions. Actually, in 1991, a décret 
exécutif was passed, concerning the building of mosques, their organization and 
management, as well as the definition of their mission. The mosques are public 
waqf, placed under the responsibility of the State (art. 2). In 2001 a new article (87 


7 The creation of a Council of ‘Ulama’ for the Moroccan community in Europe has 
been announced by King Mohammad VI addressing the Supreme Council of ‘Ulama’ 
(September 2008). 

8 ‘Anyone who incites, constraints, or utilizes means or seduction tending to convert 
a Muslim to another religion; or by using to this end establishments of teaching, education, 
health, training or of social or cultural nature, or any other establishment, or any financial 
means. Anyone who makes, stores, or distributes printed documents, audiovisual materials 
or the like with the intent of shaking (za‘za‘a, fr. ébranler) the faith of a Muslim’. 
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bis 10) was added to the penal code,’ for the purpose of punishing anyone who 
preaches or attempts to preach in a mosque, without being appointed or authorized 
to do so. A more severe punishment is provided for anyone who engages in an 
activity contrary to the mosque’s noble mission or of such a nature as to endanger 
the cohesion of society. Quite significantly, the new article was placed immediately 
after the long series of provisions (art. 87 bis 1—9) adopted in 1995 to fight the 
terrorism ravaging the country during that decade. 


Pakistan 


The constitution of the Islamic Republic of Pakistan states that Islam is the 
State religion (art. 2). The State shall endeavour, with regards to the Muslims, to 
promote the observance of the Islamic moral standards (art. 13) and shall enable 
them to order their lives in the individual and collective spheres in accordance 
with the teachings and requirements of Islam as set out in the Holy Qur’an and the 
Sunnah (The Objectives Resolution).'° Notwithstanding, proselytism and ridda are 
not squarely prohibited by the law of the State: a draft bill, providing for the death 
penalty for the male apostate (Apostasy Act, 2006) was presented to the National 
Assembly but it did not go through. 

The constitution (art. 20) recognizes religious freedom for every citizen, which 
involves the right to profess, practice and propagate his religion, ‘subject to law, 
public order and morality’. Proselytism is admitted. The only remarkable exception 
is that of Ahmadi proselytism: under Section 298C of the Penal Code, any member 
of this religious group who ‘preaches or propagates his faith, or invites others to 
accept his faith’ is punishable with the imprisonment up to three years and shall 
also be liable to a fine. This section, together with Section 298B,'! were added to 


9 Loino. 01-09 du 26 June 2001. 

10 The Objectives Resolution was passed by the Constituent Assembly of Pakistan in 
March 1949, and was made a substantive part of the Constitution of Pakistan by Presidential 
Order no. 14 of 1985. 

11 Misuse of epithets, descriptions and titles, etc., reserved for certain holy men or 
places: ‘(1) Any person of the Quadiani group or the Lahori group (who call themselves 
“Ahmadis” or by any other name) who by words, either spoken or written, or by visible 
representation (a) refers to, or addresses, any person, other than a Caliph or companion of 
the Holy Prophet Muhammad (peace be upon him), as “Ameer-ul-Mumineen”, “Khalifatul- 
Mumineen”, “Khalifa-tul-Muslimeen”, “Sahaabi” or “Razi Allah Anho”; (b) refers to, or 
addresses, any person, other than a wife of the Holy Prophet Muhammad (peace be upon 
him), as “Ummul-Mumineen”; (c) refers to, or addresses, any person, other than a member 
of the family “Ahle-bait” of the Holy Prophet Muhammad (peace be upon him), as “Ahle- 
bait”; or (d) refers to, or names, or calls, his place of worship a “Masjid”; (2) Any person 
of the Quadiani group or Lahori group (who call themselves “Ahmadis” or by any other 
name) who by words, either spoken or written, or by visible representation refers to the 
mode or form of call to prayers followed by his faith as “Azan”, or recites Azan as used by 
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the Code in 1984 and are commonly referred to as the ‘Anti-Ahmadis laws’: they 
impose severe restrictions on the religious freedom of Ahmadis, who are declared 
to be non-Muslims by the Constitution (Second Amendment) Act (1974), since 
they do not ‘believe in the absolute and unqualified finality of the Prophethood of 
Muhammad’. Actually, Ahmadis believe that Mirza Ghulam Ahmed (1839-1908), 
the founder of the sect, was a Prophet, but, they protest, not a law-giving prophet, 
as Muhammad was. The ban on the propagation of Ahmadi faith is the only 
restriction explicitly placed on proselytism by the law. Nevertheless, a series of 
penal provisions limiting the freedom of expression and punishing acts of terrorism 
indirectly affect proselytism, as well as the right to change one’s religion. 

The freedom of speech is recognized by art. 19 of the constitution, ‘subject to 
any reasonable restriction imposed by law in the interest of the glory of Islam’. 
Some severe restrictions were introduced by what is often called the ‘Blasphemy 
Law’, consisting of two new sections added in 1984 to the Penal Code, which 
originally granted equal protection to every religious group. At present, whoever 
defiles the Holy Qur’an or the sacred name of the Holy Prophet is punishable, 
under sections 295B and 295C respectively. 

Since false allegations of blasphemy have no serious legal consequence and 
involve the immediate arrest of the accused, the recourse to the ‘Blasphemy laws’ 
is frequent and improper, amounting to a means of intimidation or vengeance. 
Quite obviously, the recourse to the ‘Blasphemy Laws’ is normal also in cases 
of proselytism targeting Muslims or against Muslims who convert to another 
religion. 

On the other hand, anti-terrorism legislation is applied to Islamic organizations 
conducting extremist campaigns and terrorist groups. The most recent example is 
that of Jamaat-ud-Dawa (JuD, the Community of the Da‘wa), a very powerful relief 
organization, running schools, madrasas, health centres and dispensaries. Among 
the aims of JuD are the spread of the true teaching of Islam and the establishment 
of a pure and peaceful society. After the UN added the organization to the list of 
terrorist groups, as part of Resolution 1267, for its alleged involvement in the 
Mumbai terrorist attacks, the Pakistani government adopted all the actions provided 
for by the Anti-terrorism Act” against banned organizations: it arrested top leaders 
of JuD, sealed its offices and froze its bank accounts. Anyway, it seems that, as in 
previous cases, anti-terrorism legislation has not been vigorously enforced and the 
group remains partly active. 

In conclusion, I think it is possible to make a couple of points. First of all, 
the concept of freedom of religion defended by Islamic States is intrinsically not 
egalitarian. It does not apply to every religion or to every believer in the same way. 
The legal vocabulary itself makes it impossible to speak of the different religions on 


the Muslims, shall be punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine’. 

12 Anti-Terrorism Act of 1997, as amended in November 2004 and in January 2005 
(Anti-Terrorism (Second Amendment) Act). 
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an equal footing, thinking in the same terms of the freedom of all citizens, Muslims 
and non-Muslims. On the other hand, when apostasy is not considered to be a crime, 
the differences between the legal treatments reserved for non-Islamic proselytism 
and for the da‘wa of extremist Islamic groups, respectively, fade away. 

In those countries, statehood is intimately linked to the Islamic religious 
tradition, and often to a particular expression of the Islamic religious tradition. 
Political membership almost coincides with religious membership. Proselytism 
is not restricted because of its interference with the right of individuals to be 
left alone, but rather because it is perceived as a major threat to the coherence 
and cohesion of the nation/umma: it can lead to ridda, the paradigm of political 
treason, or to fitna, the temptation, the civil war involving doctrinal dissensions, 
whose first example was the battle of Siffin and the separation of sunnism, shiism 
and kharigism. 

The freedom of religion for non-Muslims is then linked to the freedom of 
religion for Muslims, and, in the words of Muhammad Charfi, to the freedom of 
the State from religion. 
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Chapter 19 
Proselytism and the Right to Change 
Religion in Israel 


Aviad Hacohen 


Introduction 


Freedom of religion is a fundamental constitutional right.' It holds a central place 
among human rights. Article 18 of the United Nations Declaration of Human 
Rights provides as follows: 


Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief, and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief 
in teaching, practice, worship and observance. (emphasis added) 


Reading this paragraph, one can ask: What is exactly the ‘religion’ that this 
clause refers to? Is it related only to the ‘well established religions’, or also to 
small religious sects? This clause speaks about freedom to ‘change religion’, but 
does it apply also to the right to move from religion to a status of ‘non-religion’? 
And what about moving from one ‘religious stream’ to another, for example, the 
conversion of Tony Blair, the former English Prime Minister, from Protestantism 
to Catholicism? (Another example in Israel would be the right to move from the 
Orthodox Jewish ‘religious stream’ to the Reform movement. In Israel, only the 
former ‘stream’ is recognized by the government).” 

And what will be the definition of ‘change of religion’? Will we use the 
‘objective’ test, namely, that according to ‘a reasonable person’ this change 
really took place, or maybe it would be sufficient if a ‘subjective test’ is used, 
namely: a person can ‘change’ his religion merely by declaring that from now 
on he believes in another religion. Furthermore: is it necessary for the ‘receiving 


1 Freedom of religion does not necessarily constitute a parallel right to change 
one’s religion to another religion. Thus, the Supreme Court in India ruled that there is ‘no 
fundamental right to convert’. See R.V. Garnett, ‘Changing Minds: Proselytism, Freedom 
and the First Amendment’, in U. St. Thomas Law Journal 2 (2004-5), p. 454, fin. 9. 

2 Concerning attempts of the Reform Movement to attain recognition from the State 
of Israel, see: A. Hacohen, ‘The High Court of Justice: A Cornerstone for the Reform 
Movement?’, in A. Rosnack (ed.), The Reform Movement, Jerusalem (forthcoming). 
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religion’ to officially accept the ‘newcomer’ to its ranks, or is it enough that he 
left his ‘old’ religion? Parallel to this, is it necessary for the ‘old’ religion to 
‘allow’ him to leave? 


The Sources of the Freedom to Change Religion 


The United Nations Declaration of Human Rights also recognizes the ability to 
limit freedom of religion and consequently the right to change one’s religion.* 
Article 29(2) of the UN Declaration of Human Rights instructs us as follows: 


In the exercise of his rights and freedoms, everyone shall be subject only to 
such limitations as are determined by /aw solely for the purpose of securing due 
recognition and respect for the rights and freedoms of others and of meeting 
the just requirements of morality, public order and the general welfare in a 
democratic society. (emphasis added) 


Examination of this article demonstrates that freedom of religion may be limited, 
subject to three conditions: 


1. The restriction is set forth in legislation. This is not explicitly stated in any 
law, but in view of the fact that at issue is infringement of a fundamental 
constitutional right, it is reasonable that this would be a statute enacted by 
the Knesset and not secondary legislation. 

2. The infringing legislation must be enacted for an ‘appropriate objective’: 
safeguarding the morality, public order and general welfare or in order to 
secure the fundamental rights and freedoms of others. 

3. Although not explicitly stated, it seems to me that it is possible to read into 
the article a further requirement of ‘proportionality’, which is increasingly 
gaining a place of honour in the discussion of constitutional rights in Israel 
and throughout the world. 


Does the legal system in Israel indeed comply with these conditions? 

We shall seek here to survey the freedom of religious conversion in the State 
of Israel. We will attempt to see whether indeed this freedom exists, what its 
normative status is, what is its scope and what limitations are imposed upon it. 


3 For the constitutional aspect of this issue in the United States, see H.O. Hunter and 
P.J. Price, ‘Regulation of Religious Proselytism in the United States’, in Brigham Young 
University Law Rev. 537 (2001); Garnett, “Changing Minds’, p. 453. For the international 
law, see N. Lerner, ‘Proselytism, Change of Religion and International Human Rights’, 
in Emory Intl. Law Rev. 12 (1998); T. Stahnke, ‘Proselytism and the Freedom to Change 
Religion in International Human Rights Law’, in Brigham Young Law Rev. (1999). See 
also J. Witte, ‘Human Rights and the Right to Proselytize: Inherent Contradictions?’, in 
American Society of International Law Procedures 94 (2000). 
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Religious Freedom and the Right to Religious Conversion in Israel 


The State of Israel did not explicitly protect the freedom of religion in the ‘Basic 
Law: Human Dignity and Freedom’, which constitutes a kind of substitute 
for a constitution.t However, freedom of religion was recognized as a basic 
constitutional right according to the law of the country from its establishment, 
and afterwards was also recognized in a long line of legal decisions. On the eve 
of the establishment of the State, the Mandatory law, which spoke of freedom of 
conscience, including freedom of religion, applied. Section 83 of the Palestine 
Order in Council instructs us as follows: 


All persons in Palestine shall enjoy full liberty of conscience, and the free 
exercise of their forms of worship subject only to the maintenance of public 
order and morals. 


The ‘Declaration of the Establishment of the State of Israel’ expresses a similar 
guarantee of religious freedom. Although it is not an official legal document, 
the Supreme Court has held that the Declaration of the Establishment of the 
State of Israel reflects the fundamental credo according to which the legal 
system of the State must operate and later expression was given to this in the 
Basic Laws as well. As the Declaration of the Establishment of the State of 
Israel states: ‘The State of Israel ... will ensure complete equality of social and 
political rights to all its inhabitants irrespective of religion, race or sex; it will 
guarantee freedom of religion, conscience, language, education and culture’. 
On this basis, in the early 1950s, Justice Moshe Landau held that ‘freedom of 
conscience and religious practice is one of the individual’s freedoms ensured to 
him in every enlightened democratic regime’.® In a similar manner, in the 1990s 
Justice Mishael Cheshin held that: 


It is a overriding principle in Israel — in the source of the rule of law (in 
the substantive sense) and in the cases decided before the court — that both 


4 For the Israeli situation, see S. Sheetreet, Freedom of Conscience and Religion — The 
Theoretical Framework and the Law in Israel, Jerusalem, 1975 (Hebrew); from the same 
author, ‘Freedom of Conscience and Religion: No Imposition of Religious Norms and No 
Limitations on Religious Grounds’, in Mishpatim 3 (1971) (Hebrew). A. Maoz, ‘Religious 
Human Rights in the State of Israel’, in J.D. van der Vyver and J. Witte, Jr. (eds), Religious 
Human Rights in Global Perspective — Legal Perspectives, The Hague, 1996, pp. 349-89; 
C. Leibman, Religious and Secular: Conflict and Accommodation Between Jews in Israel, 
Jerusalem, 1990; C. Leibman and E. Katz (eds), The Jewishness of Israelis: Responses to 
the Guttman Report, Albany, 1997; S.V. Mazie, Israel's Higher Law: Religion and Liberal 
Democracy in the Jewish State, Lanham, 2006. 

5 See HCJ (High Court of Jerusalem) 73/53 Kol Ha’am Company Ltd. v. Minister of 
Interior, PD 7(2) 871. 

6 M. Landau, CrimA 112/50, Yosifof v. The Attorney General, PD 5, 487. 
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freedom of religion and freedom from religion are ensured to the citizen 
and the resident ... from this overriding principle of freedom of religion and 
freedom from religion, the law is derived that religious dictates are not forced 
upon one who does not obey such dictates and on those who do not desire to 
fulfill religious dictates.’ 


The practical implication of the recognition of religious freedom as a constitutional 
right is that it is not to be infringed except through primary legislation, and on the 
other hand, when this right — which, like the other human rights is not an absolute 
right — is infringed, such infringement may occur only through legislation, for an 
appropriate objective and ‘to an extent that does not exceed what is necessary’.® 

Hence, what is the constitutional situation regarding religious conversion? A 
study of the legislation of the State of Israel reveals, perhaps surprisingly, that to 
the extent that the constitutional and civil fields of law are at issue, the legislature 
is silent on this subject. With the exception of one provision, which is a relic of the 
Mandatory period — the Conversion Ordinance — which speaks of the recognition 
of one who already converted and the registration of his religion in the official 
registry — there is no piece of legislation that deals with this important subject. 

In the past, a section indeed existed that spoke of the registration of the details 
of one’s ‘religion’ in the identity card — but due to a long-standing controversy, this 
requirement was deleted from the identity card and today the registration of one’s 
religion is only in the ‘Population Registry’ in the Ministry of Internal Affairs, 
which is hidden, as a rule, from the public eye. It bears noting that despite the 
fact that the above is a statistical and administrative registry, it is likely to have 
implications for the subject at hand as well: the registration can recognize the 
religious conversion of a person from the perspective of the religion, and grant 
him various rights (such as rights pursuant to the Israeli Law of Return’ which 
permits every ‘Jew’ to immigrate to Israel, including various financial benefits 
associated with this immigration, but does not grant similar rights to someone who 
is not Jewish or one whose conversion was not recognized by the State).!° 

Additional civil implications relate to personal status laws. According to 
Israeli law, the laws of marriage and divorce in Israel are determined according to 
the ‘personal’ law of a person and the jurisdiction to deal with them is accorded 
to the religious tribunal, according to the religion to which the person belongs." 


7 HCJ 3872/93, Mitrael v. The Prime Minister, PD 47(5) 506. 

8 Basic Law: Human Dignity and Freedom, Clause 8. 

9 Law of Return, 1950, sect. 1. 

10 See: HCJ 58/68 Shalit v. Minister of Interior, PD 23(2) 334; and see A. Maoz, 
‘Who is a Jew? Much Ado About Nothing, Law, Judicial Policy and Jewish Identity in the 
State of Israel’, in Jewish Law Association Studies XI (2000), p. 75; A. Maoz, ‘Who is a 
Jew?’, in Midstream XXXV, No. 5 (1989), pp. 11-15; A. Maoz, ‘Who is a Convert?’, in 
Justice 15 (December 1997), pp. 11-19. 

11 Rabbinical Jurisdiction (Marriage and Divorce) Law, 1953. 
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Therefore, the recognition of the religious conversion of a person is likely to 
have very serious implications, both with respect to the ‘law that applies to him 
in matters of marriage and divorce’, as well as with regard to the ‘judge’ — the 
judicial forum that will decide his matter. 

As stated, the law speaks of the legal implications that are likely to result from 
the religion of a person, and as a result, from a person’s religious conversion, but 
refrains from dealing with religious conversion itself: 


1. The law does not set forth the process that a person must undergo in order 
for his religious conversion to be recognized by the State. 

2. The law does not specify whether the test for religious conversion is a 
‘civil-secular’ test of the State or the test that the religion itself specifies 
— regardless of whether at issue is the ‘receiving religion’, the religion 
to which the convert wishes to belong, or the ‘abandoned religion’, the 
religion from which the convert wishes to disconnect. 

3. The law does not set forth criteria that indicate a religious conversion. 


Are these objective criteria, such as a deed or act whose imprint is recognized by all, 
for example circumcision (when speaking of conversion to Judaism), immersion 
in water (when speaking of conversion to Judaism or Christianity), acceptance 
of certain religious dictates, customary clothing (such as wearing a skullcap or a 
cross; head covering for a Muslim woman); or is a subjective criterion sufficient, 
i.e., a person’s declaration expressing his desire to belong to a certain religion? 


The Involvement of the State of Israel in the Conversion Process 


This ‘silence’ of the legislator is all the more conspicuous in view of the fact that 
the State of Israel — as distinguished from most of the countries of the world, 
certainly the countries of the Western world, in which there is a liberal-democratic 
regime — invests huge amounts of resources and actively operates to convert many 
of its citizens to Judaism. This has been obvious especially in the last two decades. 
Since the 1990s hundreds of thousands immigrants have come to Israel from 
the former Soviet Union who are not ‘Jews’ according to Jewish law, but who 
were entitled to immigrate to Israel pursuant to the Law of Return because they 
were the spouses or descendants (children or grandchildren) of Jews. According 
to various estimates, the number of non-Jews among these immigrants today is 
approximately a quarter of a million people, and there are those who estimate the 
number to be even greater. 

In the Prime Minister’s Office (and in the past, in the Ministry for Religious 
Affairs and in the Rabbinical Courts), a special administrative unit was established 
that is funded by the State and operates under its auspices, to handle the conversion 
of these hundreds of thousands of non-Jews, and tries to persuade them to 
convert. It seems that this phenomenon, in and of itself, is a unique phenomenon 
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in democratic countries in general, and in the history of the Jewish people in 
particular. In a democratic regime, as distinguished from a theocracy (like those 
present in a number of Muslim countries), the central government does not view 
the intervention in the beliefs and opinions of individuals as part of its role. 

As long as it does not interfere with the public welfare or order, every person 
may maintain his faith, and even change it from time to time, including the free 
movement between religions. Therefore, the existence of an institutionalized 
system of conversion in the State of Israel raises difficult questions regarding the 
realization of freedom of religion in the State. The justification that is proffered for 
this usually relies upon three foundations: 


1. 


The nationalistic rationale. The State of Israel is defined as a nationalistic 
country: ‘a Jewish and democratic State’. In order to preserve its Jewish 
character, active demographic intervention on the part of the State is 
required, which is manifested, inter alia, by mass conversion of non-Jews, 
which will ensure the preservation of the Jewish majority (in the past 
attempts in this direction were made by providing incentives to encourage 
a greater Jewish birth rate). 

The historic rationale. In the Holocaust that was visited upon the Jewish 
people in the previous century, six million Jews perished. Some of their 
descendants, primarily from Eastern Europe, converted — unwillingly, in 
order to remain alive — and thus there is justification for the return of these 
‘straying children’ to the Jewish fold. 

The social-utilitarian rationale. The existence of members of various 
religions in a relatively small geographic area creates social tensions and 
the friction is likely to disturb the public order. In Israel there are strict 
laws pertaining to marriage and divorce, limiting the right to marry and 
determining it according to the religion of the person in question. In order 
to prevent — or at least to mitigate — the social damage created by the 
existence of members of different religions, who, pursuant to Israeli law, 
may not marry each other, there is a social interest to ‘unify’ the religion of 
all of the residents of Israel. 


Against these arguments there are, of course, counter-arguments: 


1. 


The nationalistic rationale. The State of Israel is indeed ‘the State of the 
Jewish people’, but its democratic element takes precedence — and must 
take precedence — over its Jewish element. And since religious conversion, 
even with the intervention — not to mention the encouragement — of the 
State infringes upon freedom of religion, the State must refrain from any 
intervention in this area. 

The historical rationale. More than 65 years have passed since the Holocaust. 
The Jewish people has succeeded in reviving itself, and in any event it is 
not the State’s business but rather that of each and every individual who 
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must decide, according to his discretion and with full freedom, whether he 
wishes to belong to the Jewish people or not. 

3. The social-utilitarian rationale. The problem of the absence of freedom of 
marriage in the State of Israel can be solved by alternative means such as 
recognition of civil marriage and removal of the limitations upon marriage 
between members of different religions. Freedom of religion should not be 
infringed under the guise of preservation of social unity, and by affirming 
that the possibility of religious conversion constitutes a certain and direct 
infringement upon a person’s liberty and religious freedom. The fear of 
friction due to the existence of members of different religions and their 
coming together in the bonds of marriage is not proven at all and constitutes 
only a far-fetched apprehension. 

4. Harm to other fundamental values. The fact that the government of Israel 
allocates resources — funds and manpower — only to encourage religious 
conversion to Judaism, and not from Judaism to other religions, infringes 
upon the principle of equality between the religions. In this clear way, the 
Jewish religion has been accorded a preferential status that constitutes a 
direct violation of the principle of equality, along with the infringement of 
religious freedom and liberty. 


To summarize this section it may be said that the massive intervention of the 
government of Israel in encouraging religious conversion to Judaism only, raises 
serious constitutional questions and the attempt to justify it with the existence of 
a ‘proper objective’ is not at all simple from the legal-constitutional perspective. 
It bears noting, as odd as it may be, that this reality, in which the State of Israel 
invests great efforts in converting members of other religions to Judaism, is 
inconsistent with the Jewish tradition of thousands of years. As distinguished 
from Islam and certain sectors of Christianity, the Jewish religion never supported 
active missionary activity and more than once even objected to including 
additional people in the Jewish religion.” This attitude is expressed in the sayings 
of the sages from the ancient period, such as ‘converts are difficult for Israel’,!° 
and in the complicated and difficult conversion process that exists according to 
Jewish law and sets up many difficulties in the path of the one seeking to convert 
to Judaism. Thus, for example, the converting rabbinical court must examine 
the intention of the one seeking to convert and it cannot suffice only with his 
subjective declaration. 

Moreover, according to early sources — whose roots are found in the Talmud 
(from the fourth and fifth centuries CE), a potential convert to Judaism faces 
a rabbinical court that tries to persuade him not to undertake conversion. The 
rabbinical court specifies the many difficulties that members of the Jewish people 


12 For a different approach, see A. Maoz, ‘Religious Freedom as a Basic Human 
Right — The Jewish Perspective’, in Annuario DiReCom 5 (2006), pp. 103-12. 
13 Yevamot 109b. 
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face, and only if the convert insists and expresses his desire to convert to Judaism 
despite these difficulties, is he to be accepted into the Jewish faith. 

In view of all of these, and the anti-missionary tendency of Judaism throughout 
its history, the energetic activities of the State of Israel in recent years to encourage 
processes of conversion to Judaism are even stranger. 


The Criminal Aspect: Restriction of Religious Conversion through Criminal 
Law 


In addition to the conspicuous absence of the right to freedom of religion — 
including the freedom to change one’s religion — in the Basic Laws (which in Israel 
constitute a substitute for a constitution), several other legal provisions stand out 
in Israeli law that impose limitations and restrictions on ‘religious conversion’. 
Two of them relate to the converting of a minor, and one of them relates to the 
conversion of an adult. 

Section 13a of the Legal Capacity and Guardianship Law, 5722-1962, provides 
as follows: 


13a. (a) A minor shall not undergo religious conversion without the prior written 
consent of both parents, or if the court, pursuant to the request of one of the 
parents or of the minor’s guardian, authorized the conversion in advance. 


(b) If the minor is ten years of age he shall not undergo religious conversion 
unless he has given his written consent to the conversion in advance, in 
addition to the consent of his parents or the authorization of the court as set 
forth in subsection (a). 


(c) A minor shall not undergo religious conversion except to the religion of 
his parents or of one of his parents or of a person who has been providing 
for the minor with the intention of adopting him during the six months 
preceding the submission of a petition for conversion, on the condition that 
the court is convinced that the conversion is necessary in order to facilitate 
the adoption of the minor by such person pursuant to the Adoption of 
Children Law, 5741-1981. 


(d) The religious conversion of a minor that is not performed in accordance 
with the provisions of this section has no legal validity. 


As may be seen from the content of the section and its context, it is intended to 
protect the ‘best interests of the child’. 

In order to achieve this objective, the Israeli legislature set forth three limitations 
on religious conversion: 
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1. Prohibition on the act of converting a minor, without the consent of his parents 
or the court, and the minor himself if he has reached 10 years of age. 

2. Limitation upon the scope of the conversion: even where a minor undergoes 
religious conversion, he is not free to do so to any religion that he (or his 
parents) desire. A minor may be converted only to the religion of one or 
both of his parents or the religion of a person who has been caring for him 
with the intention of adopting him, in the case of a planned adoption. 

3. Negating the legal validity of a conversion carried out in violation of the 
law. In a manner similar to the treatment of the offense of bigamy, the 
legislature provided that the State will not recognize the legal validity of a 
conversion carried out in violation of the law. 


The assumption underlying the second restriction is that a situation in which the 
child’s religion is different from that of his adoptive parents will cause harm to the 
‘best interests of the child’. A similar provision exists in section 5 of the Adoption 
of Children Law, 5741-1981, according to which ‘one may not adopt unless he is 
a member of the religion of the adopted child’. As a result of this restriction, many 
of those adopted — almost all of them minors — undergo conversion to the religion 
of the adoptive parents (or the religion of one of the parents in the event that the 
parents are members of different religions). 

The third restriction, in itself, is likely to create a situation of a headlong 
conflict between religions and the State: the act of conversion may be recognized 
according to the religious laws (the religion which the convert left, the religion 
which the convert joined, or both of them), but at the same time will not be 
recognized by the State. A provision such as this creates built-in tension between 
religion and the State, and is highly likely to bring about friction between them. 
In order to complete the picture, we note that according to Israeli law there can 
also be an opposite situation in which the State recognizes the conversion of a 
person (such as from Christianity to Judaism, through Reform conversion), but 
the religion which the convert seeks to join does not recognize this conversion as 
a conversion that is valid according to the religious laws. 

These sections are based upon two underlying assumptions: first that the 
conversion is an act of great significance in a person’s life. To the extent that — 
unlike the widely held liberal attitude, which generally refrains from intervening 
in the private life of a person (as long as his actions do not cause damage to 
society) — the Israeli legislature here adopts a paternalistic approach, finding a 
reason to intervene in the question of the determination of someone’s religious 
identity and applies to him norms and restrictions even in contravention of 
his wishes. 

A minor does not have the necessary capabilities to make a decision as important 
as religious conversion and therefore any decision in this matter — that is likely to 
affect his life and his future — must receive the consent of both of his parents, the 
approval of the court and the consent of the minor himself if he has reached the 
age of 10. This last approach is consistent with the modern concepts regarding 
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‘children’s rights’, and seeks to include the minor who is not legally competent 
in other areas (such as sales, criminal liability) in the decisions regarding his life. 
It is interesting to point out that in other areas age 10 is not regarded as an age at 
which one is sufficiently mature in order to make important decisions, however 
with respect to religious conversion it is sufficient if the child has reached this age 
in order to condition the validity of the conversion upon his consent. 

A supplementary section to these civil provisions is found in the criminal law. 
Section 368 of the Penal Law, 5737-1977, provides as follows: 


368 (a) One who holds a conversion ceremony for a minor or performs another 
action to bring about the conversion of a minor, in violation of the provisions 
of section 13a of the Legal Capacity and Guardianship Law, 5722-1962, is 
liable to imprisonment of six months. 


(b) One who induces a minor, through directly approaching him, to convert, 
is liable to imprisonment of six months. 


If the limitations imposed upon the conversion of a minor are directed more 
towards the objective of acting in his best interests than towards limiting his 
religious freedom, where adults are involved this argument does not exist. It 
should not be surprising, therefore, that the prohibition that the Israeli criminal 
law imposes regarding the conversion of an adult is not directed towards the actual 
conversion — for indeed every adult is entitled to change his religion as he wishes 
— but rather against the inducement to convert, and especially against inducement 
accompanied by material benefits. Put simply, this prohibition is directed against 
missionary organizations which seek to influence people to convert. 
Section 174 of the Penal Law provides as follows: 


174 (a) One who gives or promises money, something worth money or any 
other material benefit to a person in order to induce him to convert or 
so that he will induce another person to convert is liable to five years 
imprisonment or a fine of 202,000 New Israeli Shekels. 


This section is directed, as stated above, against the missionary who seeks to 
persuade people to convert through the use of material inducements. Attention 
should be paid to the fact that the legislature did not limit, in this regard, to 
minor punishment but rather with very serious punishment, of up to five years’ 
imprisonment, which makes it a felony, the most serious category of criminal 
offence. For the sake of comparison, similar punishment is imposed in the Israeli 
legislation for assault upon a policeman or threats against a civil servant in 
aggravated circumstances; burglary, forgery, receipt of something through use of 
fraud, and other serious offences. 

Indeed, the Israeli legislature did not make do with this alone. In its desire 
to completely eliminate the ‘missionary plague’, the Israeli legislature imposed 
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punishment of imprisonment, of up to three years, not only upon the missionary 
who induces the conversion, but also on the one persuaded to convert, the victim 
of the crime. Subsection (b) of this same section provides as follows: 


174 (b) One who receives or agrees to receive money, something of monetary 
value or any other material benefit in exchange for a promise to convert or 
to cause another person to convert is liable to imprisonment of three years 
or a fine of 67,300 New Israeli Shekels. 


It is possible to understand the ratio underlying the prohibition on missionary 
activity. The assumption is that the missionary has an unfair advantage over the 
target of his missionary activity in terms of the relative strength of the two. This 
is particularly the case when dealing with an organized missionary body, such 
as a Church, which has a great deal of resources at its disposal, in terms both of 
money and status, according it a significant degree of power, whereas the one 
subject to the missionary activity is a ‘weak’ creature who needs the external 
protection of the law. 

However, what is the reason for the imposition ofa similar prohibition, carrying 
up to three years of imprisonment, upon the subject of the missionary activity? 
Shouldn’t he be given — and here we must remember that this is an adult and not 
a helpless minor — the freedom to choose the faith or religion that he desires? And 
even if he converted in exchange for a material benefit, what is wrong with this? 

It seems that in this section the Israeli legislature expressed its serious 
reservations regarding the missionary phenomenon. By imposing the prohibition 
on the one converting as well as on the one who has been persuaded, the 
legislature sought to prevent — by force of law — any possibility of missionary 
activity accompanied by the giving or receipt of material benefit. The underlying 
assumption that in the relationship between the missionary and the subject of the 
missionary activity there is a gap in the relative strength that is likely, perhaps, 
to justify the ‘paternalistic’ approach of the legislature, ignores the fact that 
the imposition of a sweeping prohibition on any act of inducement to religious 
conversion also infringes upon religious freedom: at least in those cases in which 
there is no issue of unequal levels of power between the missionary and the one 
being persuaded to convert, and the act of conversion was carried out completely 
of the free will of the convert, even if it was accompanied by the granting or 
receipt of a benefit. 


Making the Inducement to Convert Criminal 
Thus, without going into the delicate distinction between the various kinds of 


inducements, it may be said that the imposition of criminal prohibitions on the 
attempt to induce someone to convert infringes various basic rights: 
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1. The criminal prohibition infringes upon the right of the missionary to 
spread the principles of his faith in the manner that seems appropriate to 
him, including his right to freedom of expression and persuasion of others 
regarding the correctness of his faith. 

2. The criminal prohibition that limits the missionary’s ability to act infringes 
upon the right of the one induced to hear about the principles of another 
religion, which can be seen as part of the ‘public’s right to know’. 


The basic right of freedom of expression, in its broad sense, must enable every 
person not only to express his opinion but also to try to persuade someone else of 
the correctness of his ideas. 

The free flow of information — on every subject and in every area that does 
not damage State security or the public welfare — is a basic condition for the 
actual realization of freedom of expression. However, the Israeli legislature was 
of the opinion that the free flow of information in matters of religion was likely 
to damage the ‘public welfare’. The Israeli legislature indeed drafted the law in 
a neutral manner, applying it equally to members of every religion. However, an 
examination of the legislative background of the law reveals that it was directed 
particularly against Christian missions. 

Why, then, does the State of Israel, which professes, at least on the declarative 
level, the importance of freedom of expression and freedom of religion and 
conscience, impose limitations upon the freedom to convert, and even establish 
serious criminal penalties for breach of such limitations? A study of the legislative 
history of these sections in the Penal Law reveals that they were not included 
in the original draft of the law in 1977 and were only added to it a year later, 
after the political revolution in Israel and the inclusion of the ultra-Orthodox party 
‘Agudath Israel’ in the coalition. 

Can the existence of a criminal prohibition that imposes limitations on 
religious conversion be justified in a democratic country? The answer to this 
question is complex. 

On one hand, the basic principles of democracy — liberty, freedom of expression 
and the autonomy of the individual — support nearly unlimited freedom of religious 
conversion. Moreover, there is an argument according to which, even if there is 
justification in certain situations to limit freedom of expression and autonomy 
(such as in cases of damage to State security, or where at issue are corruptive 
pornographic publications), it is not appropriate to do so because of religious 
considerations. According to this approach, religion does not have a special and 
different status from a substantive perspective in comparison with other beliefs 
and opinions that are not religious. And just as there is no justification to prohibit 
the use of inducements whose objective is changing the political opinions of a 
person or his taste in art or literature, there is no justification to prohibit such 
inducements directed at religious conversion. 

On the other hand, we know that the various rights are not unlimited and 
restrictions may be placed upon them to the extent that this is intended for an 
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‘appropriate purpose’. Can religion be distinguished, and viewed as a special 
factor, that justifies the distinction between it and other beliefs and opinions, that 
are not religious? 


Historical, Social, Legal Policy and Communal Considerations 


It seems that this can be answered in the positive, both from the historical and the 
social perspective. 

In the specific context of the State of Israel, the criminal prohibition can be 
explained by the high degree of sensitivity existing among many sectors of the 
Israeli public regarding conversion in general and conversion to Christianity in 
particular. Throughout many generations, members of the Jewish people were 
forced to convert. This was the case during the Crusades, the Inquisition in 
Spain, and in various Muslim countries. This historical scar left its imprint upon 
the history of the Jewish people and the term ‘convert’ — regardless of to which 
religion — became a term of disgrace. 

This special sensitivity was particularly in evidence during the Second World 
War, when many Jewish children were taken to convents and monasteries and 
baptized as Catholics. On one hand, this act saved their lives, but on the other hand 
it strengthened — in spite of the relatively small proportions of this phenomenon in 
comparison to the millions of Jews who were led to the extermination camps and 
the gas chambers — the sense that the Jewish people was nearing extinction. After 
the Holocaust, a far-reaching effort was made, headed by the Chief Rabbi of Israel, 
Yitzchak Halevi Herzog, to rescue thousands of children from the convents and 
monasteries in Europe and to return them to the bosom of Judaism.'* Therefore, 
any missionary activity — and especially Christian — was regarded as antithetical to 
this rescue activity, and was totally prohibited. 

The legislature believed, not necessarily correctly, that in order to combat 
conversion to Christianity, social taboos were insufficient and it imposed serious 
restrictions on missionary activities. An expression of this can be seen in the 
prohibition imposed by local authorities on the acquisition of land by missionary 
bodies in the area of the local authority. A number of cases involving such 
prohibitions reached the courts in Israel (the decision in the case of Emma Berger 
in Zichron Yaakov, the case of the Mormons in Jerusalem). 

An additional consideration is the social consideration. Religion is understood 
— more than other areas of life (where controversies take place such as politics or 
art) — as a ‘time bomb’, and as fertile ground for social explosion. There are those 
who see in it a very sensitive point of friction, explosive material full of ‘enriched 
uranium’. In any event, according to this approach, there is reason to impose, 
precisely in the area of religion, special prohibitions, even criminal sanctions, that 
are not customary in other areas of life. Thus, for example, a number of national 


14 See S. Avidor HaKohen, Yachid B’Doro (Hebrew), Jerusalem, 1980. 
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laws in different countries, including the English law — and in its wake, the 
Israeli law — impose criminal prohibitions on blasphemy or offending religious 
sensibilities, and do not impose similar criminal prohibitions carrying heavy 
sentences of imprisonment for offending the sensibilities of other population 
groups, such as bereaved parents or people with disabilities. 

Together with the historic and the social rationale, it may be that the criminal 
prohibition on inducing conversion may be justified on the basis of considerations 
of broader legal policy. Not the ‘micro’ consideration, which focuses on the 
specific protected value of preservation of a person’s religion and not exchanging 
it for another, but rather the ‘macro’ consideration — mainly the apprehension for 
the consequences accompanying the act of conversion. 

According to this approach, the conversion, as with the inducement of 
conversion, are not illegitimate in themselves, but various phenomena which 
are generally part of the missionary activity — such as the granting of a benefit, 
inducement of minors, territorial battles among various missionaries over ‘areas of 
control’, intrusion in one’s privacy through sending unsolicited mail to the home 
of the ‘customer’ (the potential convert) or a sort of physical ‘intrusion’, a common 
act where the missionary knocks at a person’s door and asks to ‘reveal the light to 
him’ in an attempt to induce him to convert — are the illegitimate phenomena that 
the law seeks to deal with. The imposition of the prohibition on the inducement is 
intended to serve as a kind of ‘protection’ against such phenomena, similar to the 
prohibitions that the legislature imposes upon consensual betting or prostitution, 
with respect to which at times the act itself is not illegitimate but rather the 
phenomena associated with it. 

Anadditional rationale, supported by the communal approach that was extensively 
developed by Kymlicka may be added to the reasons enumerated above in support 
of the imposition of a restriction upon conversion and inducement to conversion. 
The objective of this approach is the provision of cultural protection of members 
of a certain group and as a result the prevention of changes in its cultural identity. 
According to this approach, it is not the individual who is at the centre, but rather the 
group. The apprehension for the infringement of the rights of the convert is not the 
focal point, but rather the apprehension for the damaging of the collective identity 
of an entire group. The prohibition against religious conversion may therefore 
be justified by the desire to preserve the existence and uniqueness of a particular 
population group, recognizable by its way of life, symbols, religion and culture. 

Indeed, it may be argued that this approach is not relevant in the State of Israel 
for several reasons: as set forth above, the prohibitions specified by Israeli law are 
directed and applied — even if not explicitly but implicitly and even if not de jure 
but only de facto — against the activities of Christian missionaries who seek to 
induce Jews to convert. 

The Jews in Israel do not constitute a minority group that is in danger of 
extinction, but rather the opposite — it is the majority and dominant group, and as 
such it influences the minority groups. In any event, the communal justification 
has no place in the context of the limitations on religious conversion in use in 
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Israel. Moreover, even if we said that the prohibition of, or limitation of, religious 
conversion could be justified due to the communal rationale, this prohibition should 
be limited and applied only to members of the group in danger of extinction, and 
not to the entire population. 


Proportionality: Other Alternatives to the Restriction on Religious Conversion 


Beyond this, even if we accept some or all of the justifications enumerated above in 
support of the imposition of a prohibition in Israel against religious conversion or 
inducement to convert, a critical view is likely to propose other, better alternatives, 
which will cause a less serious infringement of constitutional rights. 

Thus, for example, it is possible, in case of the conversions of minors, to make 
do with the imposition of a prohibition on the granting of a benefit to a minor 
rather than a sweeping prohibition on his conversion even when the minor is more 
than 10 years old and asks, of his own free will, to convert. 

Similarly, instead of totally prohibiting inducement to convert, the framework 
of permitted inducement and its scope could be limited, for example, by imposing 
a prohibition against inducement by means of the mass media, or in the home 
of a person, while permitting missionary activity carried out on public property; 
requiring a missionary body to receivea licence to carry out activities of inducement 
to conversion, thus enabling the public authority to exercise some regulation of 
such activities; or imposing indirect limitations on the acts of inducement to convert 
(such as refusal to grant tax exempt status to an organization whose purpose is 
encouraging conversion) or a heavy tax on organizations carrying out missionary 
work (similar to the imposition of a heavy tax upon an importer or producer of 
non-kosher meat). Moreover, even though we said that there is a justification for 
the imposition of various limitations upon the freedom to convert, this can be 
done by civil or administrative means, without using the criminal process. This 
argument is supported by the legal doctrine according to which use should be 
made of the criminal law only when there is no other alternative. 

In this context it may be added that — if indeed there is nothing illegitimate 
about religious conversion in itself, and the entire problem is that of the 
accompanying phenomena (such as unfair inducement and influence upon a minor, 
or the missionary’s infringement upon his ‘customer’s’ right to privacy) — these 
phenomena should be dealt with rather than imposing a general prohibition on 
religious conversion, which, to a great extent, constitutes throwing out the baby 
with the bathwater. 

If these arguments supporting refraining from the imposition of a prohibition 
on religious conversion or on inducement to religious conversion are not sufficient, 
in certain situations this prohibition itself may be viewed as infringing upon the 
constitutional right to freedom of religion. As has been made clear many times, 
freedom of religion does not mean the license to do anything that the religion permits, 
but rather license to do or refrain from doing anything that the religion commands. 
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Indeed, in certain Christian Churches, such as the Mormon Church, and in 
many Muslim sects, the mission to induce others to convert is not only permissible 
but is a religious command imposed as an obligation upon the believer. In any 
event, the imposition of a prohibition upon missionary activity infringes upon the 
religious freedom of the faithful. 

The legal situation in Israel raises additional doubts in the constitutional arena 
due to the lack of equal enforcement of the prohibition against inducement of 
religious conversion. Outwardly, the law is indeed formulated in a neutral manner, 
which does not distinguish between various religions. However, in practice, there 
are differences in the manner in which the prohibition is enforced. 

While various means of enforcement are undertaken against missionaries, 
primarily administrative and social (such as preventing their entrance into Israel, 
imposition of limitations upon their activities within the area of the local authorities 
and the non-granting of a licence to operate a business, firing them from their 
places of work, etc.), the Israeli authorities do not impose similar sanctions against 
the inducement to convert to Judaism. Indeed, the opposite is the case: the State 
of Israel acts consistently, and even allocates generous funding, to facilitate the 
conversion to Judaism of hundreds of thousands of non-Jews living in Israel. 

If all of the motives mentioned above which negate the imposition of a 
prohibition in general and in particular a criminal prohibition against religious 
conversion are not sufficient, the utilitarian approach may be added. According 
to this approach, unjustified intervention of the State in the religious freedom and 
autonomy of the faithful is likely to lead to the opposite effect of that intended 
by the legislature. The imposition of the prohibition, and certainly a criminal 
prohibition carrying heavy penalties, will create a deep feeling of alienation of the 
faithful towards the State. 

The prohibition will also not bring about the desired result. The missionaries 
will try to operate underground, or by means of deceit (such as sending missionary 
material as unmarked mail: similar rationale is common regarding the justification 
of freedom of expression, according to which if we prohibit or limit freedom 
of expression in an unreasonable and non-proportional manner, the ‘prohibited’ 
expression will not disappear but will ‘go underground’), and the effectiveness of 
the prohibition will be lost. 


Conclusion 


A study of the issue of conversion in the State of Israel reveals that in this area 
there are various limitations upon the freedom of religion in general, and on the 
freedom to convert in particular. 

On one hand, religious freedom — and as part of it, the freedom to convert 
— is not protected in the Israeli constitution, but rather exists by virtue of court 
decisions. The lack of explicit protection of the freedom to convert in the Israeli 
constitution makes it easier to infringe upon the overall freedom. 
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Israeli law imposes various limitations upon religious conversion and 
inducement to convert. Some of these limitations are contained in the civil law, and 
some of them are set forth in the criminal law which even imposes heavy sanctions 
of imprisonment on the act of inducement to religious conversion that involves the 
granting of a material benefit. Although the law is formulated in a neutral manner, 
in effect it is aimed primarily against missionary activity that seeks to induce Jews 
to convert to Christianity. 

Alongside the prohibitions set forth in the law, there is also widespread 
administrative and social activity that attempt to further restrain the person seeking 
to convert. Reality teaches that alongside these prohibitions, operated, as stated, 
primarily towards activity whose purpose is the conversion of Jews to Christianity, 
the State invests many resources in the conversion of members of other religions 
to Judaism. 

This situation infringes upon the principle of equality, and it even comprises a 
certain contradiction to the traditional Jewish approach, which avoided any kind 
of active missionary activity attempting to convert people to Judaism. 
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Chapter 20 
Proselytism and the Right to Change 
Religion: The Romanian Debate 


Nicolae Dura 


Introduction 


Romanian law defines religious freedom as ‘the right of each person to belong to 
a specific religion or to adopt one, to express this either individually or in groups, 
in public or privately, through specific customs and rituals, including religious 
education, as well as the freedom to maintain or change religious faith’ (art. 2, 
para. | of the Law 489/28 December 2006 regarding religious freedom and the 
general regime of the cults).' 

Obviously, in defining the contents of the term ‘religious freedom’ the Romanian 
legislator reproduced almost entirely the text of certain international and European 
treaties and agreements to which Romania is a signatory. We can mention here 
the text of art. 18 of the Universal Declaration of Human Rights (UDHR), which 
explicitly underlines the freedom ‘of each person’ to ‘change his religion’; art. 18 
of the International Covenant on Civil and Political Rights (ICCPR); and art. 9 of 
the European Convention on Human Rights (ECHR). 

Although each person’s right to change religious affiliation is explicitly 
mentioned in the UDHR, there is no mention of the so-called right or freedom of 
religious proselytizing. Moreover this term is not included in any international or 
European conventions regarding fundamental human rights and liberties. Since 
proselytizing, on the one hand, and the right of each person to change religious 
affiliation, on the other hand, can only be understood through the analysing 
of religious freedom and how it is enforced by international and European 
conventions, this chapter will first consider the relevant texts. It will then analyse 
the text of legislative documents and regulations in Romanian law allowing each 
person to freely express in public his/her religious belonging or ability to change 
religion, as a result of international and European laws governing fundamental 
human rights and liberties.” 


1 Published in The Official Gazette (Monitorul Oficial), Part I, n. 11, 8 January 2007. 

2 Regarding such rights and liberties, see N.V. Dura, ‘Drepturile si libertățile 
fundamentale ale omului si protectia lor juridica. Dreptul la religie si libertatea religioasa’ 
(‘The Fundamental Rights and Liberties of the Human Being and their Juridical Protection. 
The Right to Religion and Religious Liberty’), in Analele Universitatii Ovidius. Seria: Drept 


280 Law and Religion in the 21st Century 


International and European Provisions Regarding the Right to Religious 
Freedom 


According to the provisions of the foundational law of Romania, ‘the constitutional 
provisions relating to citizens’ rights and freedoms shall be interpreted and 
applied in accordance with the UDHR, the Covenants and other treaties to 
which Romania is a party’ (art. 20, para. | of the Constitution of Romania). The 
same foundational law stipulates that when ‘inconsistency exists between the 
Covenants and Treaties on fundamental human rights to which Romania is a 
party, and national law, the international regulations shall prevail except where 
the Constitution or domestic laws comprise more favourable provisions’ (art. 20, 
para. 2). This means that the Constitution of Romania provides that international 
human rights law has priority over national law. This provision should regard 
those regulations included in ‘the treaties ratified by Romania: once considered 
that no discrepancy, contradiction, conflict, and disagreement appears between 
international regulations and the national ones’.* As for the sentence ‘except 
where the Constitution or domestic laws comprise more favourable provisions’ 
in art. 20, para. 2, the Romanian Constituent Assembly mentions that this is 
‘in accordance with the spirit and the letter of the main international legal 
instruments in the field of human rights’ .* 

The UDHR — adopted by the United Nations General Assembly through 
Resolution 217A (IID/10 December 1948 — stipulates that ‘everyone has the right 
to freedom of ... religion’ and ‘this right includes the freedom to change religion 
or belief, as well as the freedom, either alone or in community with others and in 
public or in private, to manifest religion or belief in teaching, practice, worship and 
observance’ (art. 18). Thus, freedom of religion involves each person’s freedom to 
change religion and belief and, ipso facto, to manifest this religion either alone or 


gi Ştiinte Administrative, 3 (2005), pp. 5-33; N.V. Dura, ““Privilegii” si ,,discriminari” in 
politica religioasă a unor State ale Uniunii Europene’ (‘Privileges and Discriminations in 
the Religious Polity of some States of the European Union’), in Biserica Ortodoxă Română, 
1-3 (2006), pp. 491-510; N.V. Dura, ‘Drepturile si libertățile omului in gândirea juridică 
europeană. De la “Justiniani Institutiones” la “Tratatul instituind o Constituție pentru 
Europa” (‘The Human Rights and Liberties in the Juridical European Thought. From 
“Iustiniani Institutiones” to “the Treaty Establishing a Constitution for the Europe”), in 
Analele Universității Ovidius. Seria: Drept si Ştiinte Administrative, 1 (2006), pp. 129-51; 
N.V. Dura, ‘Dreptul la demnitate umană (dignitas humana) si la libertate religioasă. De la 
“Jus naturale” a la “Jus cogens”’ (‘The Right to Human Dignity (dignitas humana) and to 
Religious Liberty. From “Jus naturale” to “Jus cogens”’), in Analele Universității Ovidius. 
Seria: Drept si Stiinte Administrative, 1 (2006), pp. 86—128; N.V. Dura, ‘Relațiile Stat-Culte 
religioase in UE’, (‘The Relationships between the State and Religious Cults in the EU’), în 
Analele Universității Ovidius. Seria: Drept si Stiinte Administrative, 1 (2007), pp. 20-34. 

3 M. Constantinescu et al., Constituția României revizuită. Comentarii su explicații 
(Romanian Constitution Revised. Commentaries and Explanations), Bucharest, 2004, p. 31. 

4 M. Constantinescu et al., Constituția României revizuită. Comentarii su explicații 
(Romanian Constitution Revised. Commentaries and Explanations), p. 32. 
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in community with others in public or in private. The basic tenet of the UDHR is 
also contained in the ICCPR (cf. art. 18). The same UDHR provides that ‘everyone 
has the right to the freedom of peaceful assembly and association. No one may be 
compelled to belong to an association’ (art. 20). Based on this article, each person 
has the right to belong to an association, including, therefore, a religious one. 

The ICCPR — adopted by the UN General Assembly on 16 December 
1966, brought into force on the 23 March 1976, and ratified by Romania on 9 
December 1974 — includes a number of provisions regarding freedom of religion. 
For example, art. 4, para. 1, stipulates that ‘in time of public emergency which 
threatens the life of the nation and the existence of which is officially proclaimed, 
the States Parties to the present Covenant may take measures derogating from 
their obligations under the present Covenant’, provided that such measures ‘do 
not involve discrimination solely on the ground of ... religion’. Thus the right 
of derogation (which all parties to the ICCPR can invoke) does not permit any 
discrimination with regard to religious belief. 

The ICCPR provides that ‘no one shall be subject to coercion which would 
impair one’s freedom to have or to adopt a religion’ (art. 18, para. 2), and 
‘freedom to manifest one’s religion ... may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health, 
or morals or the fundamental rights and freedoms of others’ (art. 18, para. 3). 
In principle, the freedom to manifest religious beliefs can only be restricted or 
limited by exceptional needs provided for by law, i.e., national security, public 
order and public health; but freedom of religion can be limited even to protect 
‘public morality’ (cf. art. 18, para. 3) and the fundamental rights and liberties of 
other persons. 

At the same time, the ICCPR obliges parties to respect ‘the liberty of parents 
and, when applicable, legal guardians to ensure the religious and moral education 
of their children in conformity with their own convictions’ (art. 18, para. 4). 
Clearly, the text mentions ‘the religious and moral education of the children’ in 
accordance with the religious convictions of the parents and legal guardians. But 
this freedom granted to the parents and legal guardians is maintained and respected 
as well when they change religion. Therefore, art. 20, para. 2 of the ICCPR should 
be understood on the same basis: ‘Any advocacy of national, racial or religious 
hatred that constitutes incitement to discrimination, hostility or violence shall be 
prohibited by law’. 

The text of the ICCPR provides that ‘all persons are equal before the law 
and are entitled without any discrimination to the equal protection of the law’. 
In other words, the ICCPR explicitly forbids any discrimination on the grounds 
‘of religion’ and also mentions that ‘religious minorities’ shall not be denied ‘the 
right ... to profess and practice their own religion’ (art. 27). The right to legal 
protection regarding religious freedom directly involves the equal status clause, 
i.e., no discrimination of any kind (ethnic, racial, language, religious, etc.) is 
permitted. At the same time, the freedom of religious manifestation can only be 
subjected to the restrictions provided by the ICCPR, which contains the right of 
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religious freedom. Even if the ICCPR does not mention expressis verbis this right 
and only presumes it, the European Convention on Human Rights — adopted in 
Rome on 4 November 1950, brought into force in September 1953 and ratified 
by Romania in 1994 — explicitly mentions that ‘each person’ has ‘the right’ to 
‘religious freedom’ and affirms that ‘this right includes the freedom to change 
religion ... either alone or in community with others and in public or in private, 
to manifest religion or belief, in worship, teaching, practice and observance’ (art. 
9, para. 1). 

Finally, it should be noted that, according to the Convention on Education, 
adopted at the General Conference of the UN Educational, Scientific and Cultural 
Organization, on 14 December 1960 — ratified by Romania on 20 April 1964 — ‘the 
establishment or maintenance, out of religious or linguistic reasons, of separate 
educational systems or institutions offering an education in accordance with parents’ 
or legal guardians’ choice’ (art. 2b), shall not be considered as discrimination. The 
same Convention provides for parents’ liberty to ensure ‘the religious and moral 
education of their children in conformity with their own convictions’, and also that 
no person or group of persons should be compelled to receive religious instruction 
inconsistent with their convictions (art. 5b, pt. 2). 


Romanian Laws that Provide the Right to Freedom of Religion 


The present-day foundational law of Romania — the revised Constitution enforced 
in 2003 — provides that ‘Romania is the common and indivisible homeland of 
all citizens, without any discrimination on account of race, nationality, ethnic 
origin, language, religion’ (art. 4, para. 2). Thus, in Romania any discrimination 
on account of religion is forbidden. At the same time, art. 16 of the Constitution 
explicitly provides that ‘citizens are equal before the law and public authorities, 
without any privilege or discrimination’ (art. 16, para. 1). 

In Romania, in order to prevent and punish all forms of discrimination, 
including religious ones, a number of norms have been enacted, based on the 
Constitution. For example, based on the Constitution approved by referendum on 
8 December 1991, Government Ordinance n. 137/2000 regarding the prevention 
and punishment of all forms of discrimination’ has been enacted, as well as the 
Ordinance, approved with amendments by the Law n. 48/2002° and the Government 
Decision n. 1194/2001 regarding the organization and functioning of the National 
Council for Fighting against Discrimination.’ 

The same Constitutional Law — still in force — provides that ‘the State 
recognizes and guarantees for persons belonging to national minorities the right to 
the preservation, development and expression of their ethnic, cultural, linguistic 


5 Published in the Official Gazette n. 431/2. 09 (2000). 
6 Published in the Official Gazette n. 69/31. 01 (2002). 
7 Published in the Official Gazette n. 792/12. 12 (2001). 
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and religious identity’ (art. 6, para. 1). The right to the preservation of identity 
— including religious identity — ‘represents an individual right, not a collective one; 
therefore no one can claim a privilege or any other interest on this account’. This 
is why Romanian lawyers have insisted that such protective measures — including 
the protection of religious identity — ‘should not lead to discrimination by the 
major part of the population belonging to Romanian ethnic origin and hence the 
principles regarding equal status and non-discrimination should be respected in 
relation to the Romanian majority population’ .’ 

Established scholars speak about the ‘religious belief of our nation’ and 
about the ‘soul of our nation’ as defining elements of ‘our nation’s identity’.'° 
Thus it was not by chance that the Romanian State has taken action also in 
favour of, amongst others, ‘the preservation, development and expression ... 
of religious identity of Romanian persons who live abroad ... while abiding by 
the legislation of the State of which they are citizens’ (art. 7, Constitution of 
Romania). 

The Law n. 489/28 December 2006 — published in the Official Gazette, 
Part I, n. 11/January 2007 — has reiterated and consecrated the fundamental 
principle mentioned above and included in the main international and European 
instruments — for example, the UDHR, the European Convention, the ICCPR, 
etc. — as well as by the Constitution of Romania, in regard to the right to 
religious freedom and the general regime governing cults. At the same time, 
the Law n. 489/2006 is also called ‘the law regarding religious freedom and 
the general regime governing cults’. In other words, religious freedom is based 
on the foundation of the juridical regime governing cults in Romania. This law 
provides in its first article that ‘the Romanian State observes and guarantees 
the fundamental right to freedom of thought, conscience and religion for any 
individual within the territory of Romania, under the Romanian Constitution 
and the International Treaties to which Romania is a party’ (art. 1, para. 1). 
Thus, the fundamental right to religious freedom is observed and guaranteed by 
the Romanian State together with freedom of thought and conscience for each 
person living in Romanian territory, according to the Romanian Constitution and 
the international treaties signed and ratified by Romania. The same law provides 
that ‘any form, means, act or action of religious defamation and antagonism, as 
well as the public offending of religious symbols are forbidden in Romania’ (art. 
13, para. 2). 

However, proselytising — undertaken under any form, by any means, actions 
or activities — results in the end in religious defamation and quarrelling, not 


8 M. Constantinescu et al., Constituția României revizuită. Comentarii su explicații 
(Romanian Constitution Revised. Commentaries and Explanations), p. 8. 

9 M. Constantinescu et al., Constituția Romåniei revizuită. Comentarii su explicații 
(Romanian Constitution Revised. Commentaries and Explanations), p. 9. 

10 V. Mangu, Decodificarea Constituției României (De-codifying of the Romanian 
Constitution), Bucharest, 2007, p. 45. 
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establishment of relationships based on ‘understanding’, ‘tolerance’!’ and ‘mutual 


observance’ between religious cults, associations and groups, as stipulated by art. 
13, para. 1 of this law. The norm provides that ‘no one shall be prevented from 
adopting a religious opinion or joining a religious faith; no one shall be coerced 
into adopting a religious opinion or joining a religious faith, contrary to his/her 
persuasion, and no one shall be subject to any discrimination, or be harassed or 
placed in an inferior position on account of his/her faith, membership or non- 
membership in a religious group, association or denomination, or for the exercise, 
within the law, of their freedom of religion’ (art. 1, para. 2). 

In Romania no person can be prevented from adhering to or forced to adhere 
to a religious belief, nor subjected to discrimination by reason of any specific 
religious belief or by reason of belonging to any religious group, association or 
cult. In addition, all enjoy the right to freedom of religion. At the same time, the 
law provides that it is forbidden to restrict the right to practice one’s religious 
freedom, apart from exceptional cases and in accordance with relevant legal 
provisions. These stipulate that such restrictions ‘are required under the law and 

. are necessary in a democratic society for the protection of the public, of the 
public order, health or morality, or for the protection of fundamental human rights 
and liberties’ (art. 2, para. 2). 

The Law 489/2006 explicitly provides as well ‘the freedom of every individual 
... to preserve or change the religious belief’ (art. 2, para. 1). As a matter of fact, 
this is the sole provision in Romanian legislation that makes reference to this 
right. Consequently, the freedom of each individual to change religion or religious 
belief (provided by art. 18 of the UDHR) is clearly reiterated and given effect by 
the Romanian legislation regarding the religious freedom and the general regime 
governing cults. 

Directly correlated with ‘the freedom’ of each individual to change religion ‘is 
the exclusive right of the parents or legal guardians’ to exercise an option for the 
religious education of their children (minors), according to their own convictions. 
This is also mentioned in the UN Convention on Education. Confirming this 
principle, the Law n. 489/2006 provides that ‘the religion of a child who has 
attained 14 years of age cannot be changed without his/her agreement’, and that 
a young person who ‘has attained 16 years of age shall have the right to choose 
his/her own religion’ (art. 3, para. 2). 

The Law n. 84/24 July 1995 on education in Romania provides that ‘the 
standard curricula of primary, secondary and high schools, and of vocational 


11 Through the centuries in Romania the spirit of ‘tolerance’ was prevalent among the 
followers of the various religious beliefs (Mosaic, Christian, Islamic, etc.). See, N.V. Dura, 
‘Toleranta religioasă in Tara Românească $i in Moldova in timpul celei de a doua jumătăți a 
secolului al XVII-lea’ (‘Religious Tolerance in the Romanian Countries During the Second 
Half of the 17th Century’), in Glasul Bisericii, 3—4 (1984), pp. 246-63; N.V. Dura, ‘La 
tolérance réligieuse en Valachie et en Moldavie pendant la seconde moitié du XVIIe siecle’, 
in /rénikon, 1 (1984), pp. 52-8 and 2 (1984), pp. 176-95. 
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education include religion as school subject and part of the common curricula. 
The pupil selects which religion and confession, assisted by his parents or legal 
guardians’ (art. 9, para. 1). However, as long as the pupils select their own religion 
‘assisted by their parents or legal guardians’ we can consider that any change of 
religion is at the full discretion of the latter. 

However, the Law 489/2006 allows for implicit proselytizing in ‘children’s 
educational institutions’, where ‘the religious education of children whose religion 
is not known shall only be provided on the basis of agreement with the individuals 
who are in charge of them under applicable law’ (art. 36, para. 2). It is beyond 
reasonable doubt that the religious belief of these children will heavily depend on 
the religious affiliation of the legal guardians. As their affiliation to a religious cult, 
association or group will determine the education of the children whose religion 
is not known, we can conclude that we are faced with recognition of implicit 
proselytizing, not forcibly imposed, but a matter of free consent. 

The Romanian law on freedom of religion and the general status of 
denominations also provides for the obligation of public authorities to grant ‘any 
individual the right to receive counselling according to his/her religious beliefs, by 
enabling religious assistance’ (art. 10, para. 8). Usually, the persons who request 
such counselling are those who intend to leave or change a specific religious 
affiliation or cult, because their own church, community or religious association 
does not grant proper religious assistance. At the same time, such counselling is 
also requested by converts or proselytes who have not yet become full members of 
a specific religious cult or association. 

On the basis of the Law 489/2006, regarding the freedom of religion and 
general status of denominations, a new (religious) policy was born in Romania: 
‘the religious association’ (art. 5, para. 2). This type of association is only 
considered a juridical person if it includes at least 300 members, Romanian 
citizens who reside in the territory of Romania, associated in order to manifest a 
religious belief (cf. art. 40, para. 1). So far, nine associations have been granted 
legal approval for establishment as religious associations (the Society of the 
New-Apostle Christians in Romania, the Nazareth Religious Association, the 
Association of the Lord Gatherings in Romania, the Association of the Old- 
Style Orthodox Church in Romania, the Seventh Day Adventist Church — 
Reform Movement, Aletheia Christian Centre Association, the Association of 
the Faith Communities in Romania, and ‘Bethesda’, Christian Association of the 
Gypsies).'* Most of these associations — few in number — had been established 
before the events of 1989, but their status as religious associations has been 
acquired since Law 489/2006 has come into force. 

These associations have recruited new members as a result of proselytizing 
undertaken together with a number of religious cults or associations in the United 
States or Western Europe. Similar actions have resulted in the establishment of new 


12 See Viața religioasă din Romania (Religious Life in Romania), 2nd edition, 
Bucharest, 2008, pp. 72-7. 
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religious associations and cults in Romania since 1989: for example, the Baha’i, 
the Methodists, the Presbyterians, the Mormons." Based on the Law 489/2006 
a ‘religious association’ which is a juridical person in private law can become a 
religious cult ‘under this Law’ (cf. art. 6, para. 3). 

The Law 489/2006 also refers to a new religious policy, that is, ‘the religious 
groups’, which are ‘without a distinct legal entity status’ (art. 5, para. 2). These 
structures are established ‘without preliminary procedures and freely’ by the 
physical persons who ‘adopt, share, and practice the same religion’ (art. 6, para. 1). 
These religious groups are usually either the result of certain religious-missionary 
activities undertaken by persons resident in Romania or abroad or a consequence 
of leaving or changing a religious cult or association. 

According to the Law n. 46 of 5 July 1996 on compulsory military service, 
‘citizens who, for religious reasons, refuse military service under arms, shall 
perform alternative military service’ (art. 4). However, alternative military service, 
which is ‘a form of fulfilling military service’,'* is only possible for recruits who 
declare that the precepts of their religion or of the religious group to which they 
belong do not ‘allow them to perform military service under arms’ and if, upon 
the request of the military authorities, the State Secretariat for Religious Cults 
confirms this fact.'* 

Amongst others, the Law n. 195/6 November 2000 on the establishment and 
functions of the military clergy provides that ‘the confessional belonging of military 
personnel is in accordance with their statement’ (art. 7), and ‘in all military units 
and divisions it is forbidden to convert military personnel to any specific belief 
through any abusive form or means, other those governed by free consent’ (art. 
8). Consequently, the law forbids any form of proselytizing in military units and 
divisions, but at the same time makes a clear distinction between ‘the conversion 
of military personnel to a specific belief through abusive forms and means’ and 
conversion using ‘freely consented’ means. The law does not specify these freely 
consented forms and means, but the jurisprudence of the European Court of 
Human Rights, which has decided a number of cases where high-ranking officers 
or simple soldiers declared their belief or religious affiliation through forms and 
means considered them as non-abusive and as an expression of free consent.'® 

This brief examination of Romanian norms also highlights the fact that a specific 
form of proselytizing could be considered a denial of the right freely to choose a 
religion or confession, as in the case of those children in ‘charitable institutions’ 


13 See Viața religioasă din Romania, p. 78. 

14 Government Resolution No. 618 of 6 October 1997 on the mode of expression 
of alternative military service, art. 1, para. 1 (the Resolution was published in Monitorul 
Oficial, Pt.1, no. 282 of 17 October 1997). 

15 Government Resolution No. 618, art. 6, para. 3. 

16 See the case of the Greek high-ranking officers accused of proselytising 
disseminated to their military subordinates, which the European Court of Law considered 
not to be an act of proselytising, because the officers only declared their belief as Jehovah’s 
Witnesses through forms and means ‘freely consented’ [sic]. 


Proselytism and the Right to Change Religion 287 


who are obliged to have their parents’ or legal guardians’ agreement to religious 
study material. Therefore, we can conclude that the right to religious freedom in 
Romania is provided for in accordance with the provisions of international treaties 
and covenants on human rights that have been ratified by Romania. As a result any 
individual is also legally entitled either to change or maintain his/her religion. 

In 2005, a young Romanian jurist — and clergyman of the Romanian Orthodox 
Church — wrote that ‘Romanian society is confronted today with the ghosts of the 
past, which used to spread enmity between social classes and between individuals. 
If, in those times, religion was under siege by means of communist ideology 
propaganda, helped by the ideology of “scientific socialism”, today its detractors 
have modernized their “ammunition”. They declare themselves to be fighters 
against discrimination and defenders of human rights. As also in the past, when 
the Church’s public space of action was limited, today they try to expel her into 
the private area of life. The means have changed, the ideology has changed, but 
the purpose is the same’. 

Without any doubt, the Romanian Orthodox Church — as well as other religious 
cults in Romania — can be limited in their public actions only when such actions are 
contrary to the constitutional laws as well as against the interests of the Romanian 
State. Yet expulsion from public life — regardless of the underlying goal or 
ideology — would constitute an open denial of the right to religious freedom, which 
is provided for by international conventions to which Romania is a signatory. 

Finally, it should be emphasized that the Romanian legislature is fully aware 
that it must comply with and apply the provisions of international and European 
norms on human rights and, ipso facto, on dignitas humana (human dignity), of 
which any form of religious proselytizing can constitute a gross denial. 


17 P. Negoita, ‘Libertatea de conștiință si predarea religiei. Simbolurile religioase in 
şcoală’ (‘Freedom of Conscience and Religion Teaching. Religious Symbols in School’), in 
Glasul Adevarului, 140 (2005), p. 151. 


This page has been left blank intentionally 


Section IIT 
Different Approaches to Religious 
Symbols in Public Spaces 


This page has been left blank intentionally 


Chapter 21 
Religious Symbols: An Introduction! 


Malcolm D. Evans 


Most people have some rather well formed views about clothes, fashion and 
jewellery, what suits us and what doesn’t, what we like and dislike. And if others 
do not share our tastes, then, well, perhaps we do not share theirs. Few, however, 
would really wish to ban someone from wearing clothing or jewellery which we 
consider to be in ‘dubious taste’ — unless it was positively indecent. Yet in recent 
times, there has been a significant rise in the calls for prohibiting the wearing 
of clothing, jewellery and other items which are of religious significance to the 
wearer in public places on the basis that this either offends the dominant social or 
cultural mores or somehow implicates the State in supporting the belief systems 
in question. As is well known, there have been many contentious cases concerning 
the wearing of headscarves or other body coverings by Muslim girls and women in 
schools, universities, offices and even in the streets. Workers have been disciplined 
for wearing crosses at work. Questions have been raised as to whether it is right to 
allow women to wear burkas in public. Should shops play Christmas carols whilst 
customers do their shopping? The list of issues expands ever outwards, and as it 
does tensions increase. 

Modern Europe political society owes its origins to the struggle to separate 
political governance from religious governance and affiliations. Tragically, 
European history has been punctuated by many instances of conflict between 
followers of various religious beliefs, and of persecution by both the religious 
and by the non-religious of those who either did not share or who rejected the 
belief systems of the dominant groups within the societies of which they formed a 
part. The need to find a means of accommodating religious diversity has therefore 
played a significant role in the shaping of modern Europe and the nature of the 
accommodations made have varied over time and each has left its own historical 
legacy which still have reverberations today. It can hardly be denied that there is 
now a renewed interest in the role and place of religion and of systems of belief in 
contemporary society and, as has already been indicated, few issues have attracted 
as much attention as the wearing or visibility of religious symbols in public 
institutions, public spaces and in the workplace. 


1 Foran overview of the issues see D. McGoldrick, Human Rights and Religion: The 
Islamic Headscarf Debate in Europe, Oxford, 2006. For an analysis of the approach of the 
European Court of Human Rights generally see M.D. Evans, Manual on the Wearing of 
Religious Symbols in Public Areas, Council of Europe, 2009. 
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It was only a matter of time before this issue came into focus before the 
European Court of Human Rights, and although related issues had been dealt 
with previously, the decision of the Grand Chamber of the Court in Leyla Sahin 
v. Turkey’ in 2005 proved to be a catalyst for debate. In that decision, the Court 
accorded the State a broad discretion in determining the necessity for and 
proportionality of an outright ban on the wearing of headscarves at State-run 
universities in Turkey, in the interests of preserving the neutrality of the State. 

How does this bear upon the display of religious symbols in public 
institutions? In some sense, this is merely a particular aspect of the much more 
general question concerning the ‘visibility of religion’ within the structuring of 
the public life of the State. Not all of the things which are of symbolic significance 
to religious believers are things which are displayed or worn. For example, State 
recognition of the special status of a religious day or festival can be seen as an 
act by a public institution which has a symbolic status. However, the symbolism 
here is not the symbolism of the religion but a symbolic statement by the State 
regarding the status of the religion. A whole host of other regulatory activities by 
state institutions also can take on a similar significance, such as those involving 
the use of planning laws. One of the clearest manifestations of religion within 
a community is the presence of religious structures. Religious buildings are a 
symbolic presence in and of themselves and their distinctive architecture and 
adornment, as well as the activities which take place in and around them, again 
take on a symbolic meaning which is both ‘conceptual’ and ‘tangible’: the 
presence of a minaret or church tower dominating the skyline in a town or village 
is more than the mere physical display of a symbol but is a statement of a physical 
presence within the community, with the size and location of such buildings being 
similarly significant. 

Since it is engaging with such issues on an ongoing basis from a variety of 
public law perspectives, there is no reason for a State to shy away from regulating 
matters concerning religious symbols where it is appropriate to do so. Indeed, it 
can hardly avoid such regulation: when religious believers and organized religions 
enter the public arena their activities, in common with that of all other participants, 
are subject to the legislative and regulatory powers of the state (which are of course 
to be exercised in accordance with human rights law). Nor can it be seriously 
maintained that the duty of neutrality and impartiality which European human 
rights law now imposes on States means that religious symbolism is to be removed 
from the public space, generally understood. Article 9 of the ECHR itself makes 
it clear that the freedom of religion includes the freedom to manifest beliefs ‘in 
public’ and this, of necessity, requires that the State facilitates rather than frustrates 
this through its regulation of the public domain. 

Determining what comprises a religious symbol is nota straightforward task. 
In the Otto-Preminger-Institut case the Court said that ‘provocative portrayals’ 
of ‘objects of religious veneration’ may amount to a ‘malicious violation of the 


2 Leyla Sahin v. Turkey [GC], no. 44774/98, para. 109, ECHR 2005-XI. 
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spirit of tolerance’, marking them out as a class of object receiving a specific 
and heightened form of protection within the Convention system. However, 
the categories of things which may comprise religious symbols are likely to be 
broader than those which form ‘objects of religious veneration’, which seem 
to relate more closely to portrayals of ‘figures of devotion’ to whom religious 
homage is paid. Indeed, the idea of a ‘symbol’ is broader than that of an ‘object 
of veneration’ since it may include those things which, whilst not themselves 
objects of veneration, are representations of such objects. An obvious example 
would be a crucifix or an icon, though it is of course possible for representations 
to themselves become objects of veneration over time, adding further tiers of 
complexity. 

A further level of complexity in determining what is a religious symbol flows 
from the private dimension of the freedom of religion or belief and the principle 
of neutrality and impartiality. The Court has said on numerous occasions that “the 
freedom of religion ... excludes any discretion on the part of the State to determine 
whether religious beliefs or the means used to express such beliefs are legitimate’ .* 
It follows from this that it is for the individual, rather than for the State or for the 
Court, to determine whether something is, for them, a religious symbol or not. 
This does not, however, mean that the individual has an absolute right to display 
it, or see it displayed, in public institutions. 

Yet another level of complexity is the significance of the response of others 
to the presence of the object or symbol in question. Indeed, in a sense, it is the 
characterization by the observer which is of critical significance. Not every turban 
or headscarf, cross, knife or bracelet has a religious significance for the wearer. 
Such objects may, however, have a religious significance for someone else who 
might consider their use or display by non-believers to be offensive. A further issue 
concerns the impact which a symbol has on others who are not believers. This raises 
more difficult questions since the same symbol may be invested with a different 
symbolic meaning by different observers simultaneously, thus complicating the 
balancing of the conflicting rights which needs to be undertaken. What for the 
applicant might be a matter of personal piety could be a matter involving a high 
degree of political significance for others and, irrespective of whether that political 
implication is justified or not, this alone may be sufficient to require that the state 
respond to the emergent situation in order to resolve any resulting tensions. What 
justifies the response of the state to the display of religious affiliation is not so 
much that display in itself, but the responses to that display in that particular 
context by others. 

So there are some symbols which are so closely associated with a particular 
form of religion or belief than any form of display of them might reasonably be 


3 Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, Series A no. 
295-A, para. 47. 

4 See, for example, Moscow Branch of the Salvation Army v. Russia, no. 72881/01, 
para. 92, ECHR 2006-XI. 
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associated with the faith in question — the hijab and a crucifix might immediately 
be thought of — but on close examination of the facts of a particular case it might 
turn out that such ‘symbols’ were not being displayed for religious reasons at all. 
Likewise there are many markers of religious affiliation which might be invested 
with a degree of religious symbolism by non-believers, irrespective of whether 
the bearer considers them to be a ‘religious symbol’. In all cases, the assessments 
may be context driven. As a consequence, it is difficult to give a clear answer to 
the abstract question of ‘what is a religious symbol?’ since the answer may well 
change from person to person, from time to time and vary from place to place. In 
many — perhaps in most — cases it will not be a difficult question to answer but 
it might nevertheless be prudent to focus less on the question ‘what is a religious 
symbol?’ and more on the broader question ‘what is understood to be religiously 
symbolic in a given situation?’. 

As is well known, article 9 of the European Convention on Human Rights, 
in common with other major human rights instruments, protects the rights of 
individuals to ‘manifest’ their religion or belief in ‘worship, teaching, observance 
and practice’. The wearing of religious clothing (such as headscarves or turbans) 
or symbols (such as crosses or kirpans) is embraced by this protection, though 
the state may restrict such forms of manifestation if it is ‘strictly necessary in a 
democratic society’ in order to protect, inter alia, the rights and freedoms of others. 
Moreover, the Court accepts that States have a broad measure of discretion in how 
to strike the balance between these competing interests. There are, however, a 
number of key principles which have emerged from the case law of the Court and 
which need to be taken into account when assessing the appropriateness of the 
manner in which those balances are struck. 


Neutrality/Impartiality 


The European Court calls on States to act in a neutral fashion as between religions 
and as between religious and non-religious forms of belief. This means that States 
must not privilege forms of religious expression — including wearing religious 
symbols — over other forms of expression, or to subordinate the expression of 
religion or belief to the non-religious. This duty to remain neutral and impartial 
has a number of other facets, perhaps the most important being that ‘the State’s 
duty of neutrality and impartiality is incompatible with any power on the State’s 
part to assess the legitimacy of religious beliefs or the ways in which they are 
expressed’ * This clearly extends to displays of religious symbols by individuals. 
If a person considers something to be of religious significance to them, then it is 
not for others to say that it is not. 


5 Manoussakis and Others v. Greece, judgment of 26 September 1996, Reports of 
Judgments and Decisions 1996-IV, para. 47. 
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Fostering Pluralism and Tolerance 


Fostering of pluralism and tolerance is not an ‘incidental outcome’ but is a goal 
which is to be achieved in its own right. Most religious belief systems advance 
truth claims which are, in varying degrees, absolutist in nature and reject at least 
elements of the validity of others. The Court expects believers to cope with a 
fairly high degree of challenge to their systems of belief in the pursuit of the more 
general goals of securing pluralism and tolerance. Likewise, society in general 
may be expected to be able to cope with a fairly high degree of public display of 
personal religiosity. Whilst respect for the freedom of religion and belief cannot 
require others to respect the doctrines and teachings of faith traditions other than 
one’s own (if any) it can, and does, require that one be respectful of them. The role 
of the State in such cases is to ensure that both believers and non-believers are able 
to continue to enjoy their convention rights, albeit that they may be troubled or 
disturbed by what they see and hear around them. The State should not be driving 
religion ‘off the streets’ or ‘from the workplace’ or ‘underground’ unless there are 
compelling reasons to do so. 


Respect 


The principle of respect has emerged as the single most important element 
in determining the scope of limitations on the freedom to manifest religion or 
belief and the Court has said that it may be ‘necessary to place restrictions on this 
freedom in order to reconcile the interests of the various groups and to ensure 
that everyone’s beliefs are respected’.®° The Court has developed the principle of 
‘respect’ as a key factor when balancing the respective interests which are engaged 
and both believers and non-believers are entitled to the respect of those who 
express themselves on matters pertaining to their opinions, ideas and beliefs — 
even though, of course, there may be profound disagreement regarding the content 
of those views, since respect for the believer does not necessarily entail respect for 
what is believed. 


Positive Obligations 


Whilst States must not intrude into the ‘forum internum’ of the individual, or into 
the internal life of a religious or belief community, they are under a duty to ensure 
that there is a ‘level playing field’ in the contestation of ideas between believers 
and also between believers and non-believers. It is also the role of the State to take 
steps to ensure that there is a degree of mutual respect between competing groups 
and in the presentation of different ideas and opinions. This, then, may not only 


6 Kokkinakis v. Greece, judgment of 25 May 1993, Series A no. 260-A, para. 33. 
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justify State activism but may require it in cases where there is a lack of toleration 
and or respect. Thus there are situations in which the State may be in breach 
of its convention obligations if it does not take purposive action. For example, 
should the use of religious symbolism pose a genuine threat to the integrity of 
the democratic structures or to public morals, health or order, or to the rights and 
freedoms of others, then the State may, subject to rigorous European supervision, 
take proportionate measures to restrict their use. 

In the light of these principles, it might appear difficult to justify general 
restrictions on the display of religious symbols in public institutions unless there 
is a clear functional reason to do so. Indeed, neutrality and impartiality does not 
mean that the public space must be emptied of the religious — it means that all 
forms of religion or belief must be able to secure their place. Any other approach is 
hardly likely to help foster pluralism and tolerance or show the appropriate degree 
of respect for the beliefs of others. Yet both the jurisprudence of the Court and the 
day-to-day experience of many religious believers points in a different direction: 
the Court has been willing to accept the legitimacy of fairly sweeping prohibitions 
on the display of religious symbols in State-run institutions. 

There is, then, something of a paradox in the manner in which the principles 
surrounding the freedom of religion or belief currently play out in issues 
concerning the public display of religious symbols. The chapters which follow 
explore the issues raised from a number of different perspectives. In Chapter 
24, Hans-Martien Th. D. ten Napel and Florian Karim Theissen look in more 
detail at the approach currently adopted by the European Convention on Human 
Rights, and call for judicial restraint in order to maximize the space for individual 
expression. Canadian and South African approaches are also drawn upon for 
purposes of comparison. The comparative dimension is taken further in Chapter 
23 by Adelaide Madera, which compares recent American and Italian approaches 
and experiences. Building on these jurisprudential and experiential foundations, 
both Peter Petkoff, in Chapter 22, and Elena Miroshnikova, in Chapter 25, offer 
contrasting conceptual perspectives concerning the role of the state in relation to 
religion and thus to the display of religious symbols in the public arena. The result 
is an enlightening exploration of contemporary responses to this most pressing 
question from a variety of complementary perspectives. 


Chapter 22 
Religious Symbols between Forum Internum 
and Forum Externum 


Peter Petkoff 


Religious symbols through the lens of expression present a challenge — what 
hermeneutic tools could lawyers employ to take into account the complex 
dynamics of freedom of religion and freedom of expression which play a part in 
dealing with religious symbols cases? Can we separate the religious symbols cases 
in a narrow sense (those which consider the issues of religious dress or particular 
display of specific religious signs) from religious symbols cases in a broader sense 
(which deal with the symbolic appearance of religious buildings, processions and 
other visible forms of religion or belief)? It seems that the court cases dealing with 
religious symbols in these two categories have developed a discourse which focuses 
primarily on the former but, through the narratives emerging in such cases, has an 
impact on the way the latter is perceived in subsequent cases. The limitation of the 
approach in relation to religious symbols is seen most clearly in the cases where 
ethnicity and race and their visible symbols are treated differently from religious 
identity and its symbols. It suggests that there is something in the characteristics 
of race and ethnicity which makes its external manifestations more solid and easy 
to accommodate from a legal point of view. This requires an enquiry into the 
different aspects of religious symbols. What makes religious symbols different 
from symbols of ethnic communities? What makes them more dispensable in the 
public sphere (forum externum)? 

The answer to this question is partly contained in the minefield that the 
forum externum/forum internum dichotomy has introduced into the human rights 
discourse. While questions of race and ethnicity are substantive enough and 
their externalizing and symbols could not easily be restricted without becoming 
forms of racism and xenophobia, religious freedom remains largely in a mystical 
domain between the visible and the invisible. Its private sphere (forum internum) 
is something we do not interfere with. The way forum internum is construed 
within the human rights’ narrative as a Kantian/Rawlsian private autonomy 
makes the notion of religious freedom, with its complexity, vulnerable.’ It 
suggests a forum but is not quite clear in what way this forum works on the level 
of personal autonomy. It also reduces freedom of religion or belief to something 
which could be autonomous on this ‘mystical’ internal level and could be 


1 J. Rawls, A Theory of Justice, Oxford, 1972, pp. 221-7. 
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restricted at the moment this ‘mystical’ element is spelled out and externalized. 
When dealing with questions of race and ethnicity the private sphere and the 
public sphere are generally considered as inseparable (believing and being a 
member of an ethnic group). The freedom of religion or belief approach appears 
to be marking a departure from the complex understanding of phenomena such 
as race and ethnicity and has focused its attention on what we can and cannot 
determine about the shape of religion or belief by using common scientific 
tools. This approach separates forum externum as something we can study from 
forum internum as something which we cannot and should not study and does 
not focus on the deeper synthesis of the two in the context of the exercise of 
freedom of religion or belief. In this respect the human rights’ use of forum 
internum is a departure from the classical Canon law use of forum internum 
as a triad of personal autonomy, hearing behind closed doors (confession) and 
parallel jurisdictions. This departure from the classical understanding has to 
some extent trivialized the notion of forum internum and has made freedom of 
religion or belief vulnerable as a right in areas where race and ethnicity attract 
stronger protection (the relationship between the notion of identity, its collective 
dimension and exclusivity). 

Having considered the dynamics of religious freedom jurisprudence alongside 
that of ethnicity-religion one can not help but come to the conclusion that while 
in the ethnicity-religion cases symbols are seen as a coherent part of an ethnic- 
religious identity, religious symbols which are exhibited as part of a non-racial or 
ethnic context, do not form part of a religious identity. This is easy to understand 
and identify as part of a Kantian forum internum/forum externum dichotomy. In 
fact a more authentic understanding of forum internum/forum externum would 
consider religious symbols, as part of a person’s multiple identity, within parallel 
normative systems where personal choices are determined by a relational, 
participatory normative system which might be parallel to the civic normative 
system and may develop concepts of identity which are different from the ways in 
which civic normative systems articulate identity. 

By being placed entirely in the context of the civic secular framework, forum 
internum/forum externum has been fragmented as a concept and at the same 
time assigned to address the question of identity without access to the complex 
tools identity systems deploy. On grounds of neutrality the civic normative order 
cannot take into consideration reasoning regarding identity which originates from 
a parallel legal system. And yet the civic normative system does in practice make 
such considerations in order to determine whether something is or is not part of 
the religious identity. 

Compared to the ethnicity-religion cases, the narrowly construed religious 
symbols cases are generally considered as something which deals with vague 
identity, which cannot and should not be identified in the way race and ethnicity 
are. Belief can change — race or ethnicity cannot. It is therefore generally 
considered that religion or belief lacks the substantive elements of race and 
ethnicity (and it is denied that the notion of race and ethnicity are also a product 
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of complex philosophical construct). Religious symbols are therefore considered 
through the paradigm of private—public and internal—external. This is considered 
to be the only solid test that could be applied in relation to religious communities. 
This is very culturally specific and does not answer the question of why we apply 
internal—external criteria and why we do not apply other substantive tests that 
are more appropriate to determine identity similar to those we apply in relation 
to ethnicity and race related symbols. These criteria would include looking into 
existing normative systems, into the broader narrative which defines religious 
identity to the same extent that there are broader narratives which define race and 
ethnicity.’ 

So what are the possible ways of thinking about religious symbols? The 
original Christian language of symbols refers to a way of life, a guiding principle, a 
focus. The Creed is known as a Symbol of the Faith, symbolical is contrasted with 
diabolical (meaning off-line, de-contextualized, astray, deceiving, false, wrong, 
etc.). In this sense the public—private divide, which we often aim at articulating, 
might be false from a religious perspective. The fact that one wears a cross or a 
veil, prays on Friday or goes to church every Epiphany, even if one does not go 
to church every Sunday presents a complex code of who we are within which the 
cross or the veil is very difficult to separate as an external dimension and a matter 
of a specific choice against other available choices (school, job, etc.). Articulated 
as ‘religious symbols’ particular aspects of a belief become isolated and thus limit 
the broader meaning of symbol. It reduces something which is perceived as an all- 
embracing faith-based lifestyle to a mere public display. 

Similar concern in relation to the headscarf as a religious symbol was 
articulated in the January 2004 declaration of the European Council for Fatwas 
and Research: 


wearing the headscarf is a devotional commandment and a duty prescribed by 
the Islamic Law, and not merely a religious or political symbol. Islamic women 
consider this to be an important part of their practising of the teachings of their 
religion. This adherence is a commandment that has not been made conditional 
on any (specific) public place, regardless of whether this is a place for religious 
service or an official or non-official institution. By their very nature, the 
teachings of Islam do not know any contradiction or division in the life of a 
Muslim practising his religion. This is a matter upon which all Islamic schools 


2 R. Andreasen, ‘A New Perspective on the Race Debate’, in British Journal of the 
Philosophy of Science 49, 2 (1998), pp. 199-225; R. Andreasen, ‘Race: Biological Reality 
or Social Construct?’, in Philosophy of Science 67 (Supplement) (2000), pp. 653-66; L. 
Alcoff-Martin, ‘Philosophy and Racial Identity’, in Philosophy Today 41, 1-4 (1997), pp. 
67-76; N. Brett, ‘Language Laws and Collective Rights’, in Canadian Journal of Law and 
Jurisprudence, 4, 2 (1991), pp. 347-60; A. Buchanan, ‘The Role of Collective Rights in the 
Theory of Indigenous People’s Rights’, in Transnational Law and Contemporary Problems 
3, 1 (1993), pp. 89-108. 
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in past and present have agreed and which has been confirmed by specialised 
Muslim scholars in all parts of the world.’ 


Philosophical discourses on the meaning of the symbol represent a rich variety of 
perspectives which revisit models from classical metaphysics as well as critical 
metaphysics. Some authors see the symbol as an external representation of the 
archetype, others see the symbol as a mode of penetrating the “I-Thou’ dialogical 
situation with the archetype.’ For Gadamer the symbol connotes explicitly what 
we recognize implicitly.’ It is associated with the fragmentary and a promise of 
completeness, which ‘in turn alludes to beauty and the potentially whole and 
holy order of things’.° Its connection with the speculative is best appreciated by 
reference to the sign. If the sign’s proper function is to refer to its referent, it is 
self-cancelling. The road sign that is so attractive that it distracts from the danger 
it refers to and causes a new one by prompting drivers to pull up and admire 
it, does not function properly. The material symbol is, indeed, the place where 
that meaning becomes present. Yet the symbolically delivered meaning is never 
given completely. 

This account of the symbol establishes that symbols are presentational rather 
than representational. Appearing becomes synonymous with original creation. 
Aesthetic appearance is not secondary to reality or truth but is the medium through 
which the work’s truth shows/presents itself. The mystery of the symbol is its 
promise of transcendence: an effective and affecting symbol reveals that we belong 
to a hermeneutic community always larger than we envisage. 

Evans has recently produced an overview of the existing ECtHR jurisprudence 
that deals with religious symbols in a narrow sense.’ This jurisprudence does not 
always follow common trends and is not terribly consistent. There are however 
themes which re-emerge in different cases and suggest an approach in relation to 
religious symbols which is driven by representational sign-based interpretation of the 
symbol, rather than with its presentational and more ontological dimension (which 
the courts are inclined to consider when dealing with ethnicity and race cases). 

The first theme which emerges is a teleological approach to religious symbols 
cases — the cases do not deal with specific conflict and its resolving, but aim at 
developing judicial activism in areas where problems are identified as generating 
long-term consequences. In most of those cases the courts on a domestic level or 


3 L. Auslander, ‘Bavarian Crucifixes and French Headscarves. Religious Signs and 
the Postmodern European State’, in Cultural Dynamics 2 (2000), p. 283. 

4 H. Frankfort, Before Philosophy: The Intellectual Adventure of Ancient Man, 
London, 1946, p. 4. 

5 H.G. Gadamer, The Relevance of the Beautiful, London, 1986, p. 31. 

6 H.G. Gadamer, The Relevance of the Beautiful, p. 31. 

7 M. Evans, Manual on the Wearing of Religious Symbols in Public Areas, Leiden, 
2009. See also D. McGoldrick, Human Rights and Religion: The Islamic Headscarf Debate 
in Europe, Oxford, 2006. 
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on an ECtHR level are interested in protecting the future rather than resolving a 
present case which is based on relevant facts which have occurred in the past.® 

A number of cases involving the Islamic veil controversy in Turkey and 
France and those involving crucifixes in Germany demonstrate that the courts 
have developed a teleological approach in relation to religious symbols. While the 
initial national responses focused on assessment of the situation via the route of 
proportionality, the debate was subsequently transformed by the media into a clash 
of civilizations. This approach was subsequently taken up by the courts as in the 
case of the German crucifix, where the German Constitutional Court, in the words 
of the presiding judge, applied a purely teleological interpretation and focused not 
so much on the case itself but on the trends it represented.’ 

This approach to religious symbols could be traced back to cases such as Refah 
which effectively argued that the manifestation of particular beliefs in the public 
sphere such as Shari’a-law-based political parties are a symbolical antithesis of 
democracy and are designed to the effective pursuance of its end.'? Similarly a 
number of historical blasphemy cases were viewed as treason because they were 
seen as an offence against the constitutional order of the United Kingdom." 

What the British, French and Turkish cases have in common to some extent 
is the understanding that certain religious symbols construed as a visible message 
can be seen as a direct challenge to the constitutional order of the state. This was 
pursued less successfully by the Moscow Branch of the Salvation Army case where 
military uniforms were seen as a challenge to the Russian constitution. While the 
laicité cases in Turkey and France started from the premise of a direct offence to the 
constitutional foundations similar to a number of well known English blasphemy 
cases, the legal reasoning evolved from the notion of attack on laïcité to a teleological 


8 See for example but not exclusively the following ECtHR cases which present this 
trend: Kurtulmus v. Turkey (dec.), no. 65500/01, ECtHR 2006-H; Leyla Sahin v. Turkey 
[GC], no. 44774/98, ECtHR 2005-XI; Kose and Others v. Turkey (dec.), no. 26625/02, 
ECtHR 2006-H; Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, 
Series A no. 295-A; Dogru v. France (application no. 27058/05); Kervanci v. France (no. 
31645/04); Kokkinakis v. Greece, judgment of 25 May 1993, Series A no. 260-A. Note that 
the ECtHR reasoning in these cases did not pass the Art. 17 threshold. 

9 In the face of the outraged response by politicians and the Catholic Church, as well 
as the media coverage regarding Classroom Crucifix Case (BVerfGE 93, 1 1 BvR 1087/91), 
the vice-president of the court, Johann Friedrich Henschel, defended the decision, raising the 
spectre ofa school with a non-Christian majority. ‘How would a practicing Christian in a class 
with something like 80 percent Muslims feel’, he asked, ‘if the majority suddenly decided to 
hang a verse from the Koran on the wall?’ (S. Kinzer, ‘Religious Rights: Bavarians Balk at 
the Banning of the Cross’, in New York Times, 6 August 1995, section 4, p. 2, col. 2). 

10 Refah Partisi (the Welfare Party) v. Turkey (2003) 37 EHRR 1 ECtHR (ECtHR 
Grand Chamber). 

11 Whitehouse v. Lemon [1979] 2 WLR 281; or Whitehouse v. Gay News Ltd [1979] 
AC 617, HL. 

12 Case of The Moscow Branch Of The Salvation Army v. Russia (Application No. 
72881/01) ECtHR 5 October 2006. 
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narrative which linked the symbolic challenge of laïcité with its ultimate destruction. 
The offence against the constitutional order seems to be related not to a present but 
to a future event. It is interesting that in France the question of proportionality was 
considered at the very beginning but the initial debate was completely hijacked by the 
media.” In this respect the religious symbols narrative has been pushed to its limits 
by suggesting a link between anti-constitutionality of religious symbols almost in 
the same way racism, anti-Semitism and other forms of hate speech are considered 
anti-constitutional. It is not surprising that one of the most vocal responses to such a 
trend on behalf of the Muslim states and organizations has been the development of 
a mirror narrative — that of defamation of religion. This narrative is problematic as 
its mirror image seeks in the most unfortunate way to fill the gap generated by the 
very thin concept of forum internum, and to develop a notion of religious identity 
which is as thick as that of ethnicity and race and which, like ethnicity and race, 
could be protected by means similar to the hate crimes protection of ethnicity and 
religion. In this narrative the debate has moved beyond the question of protection 
of religious symbols in a narrow sense and has transformed (similarly to /aicité in the 
French headscarf cases) religion into a symbol that requires protection.'* The French 
headscarf cases also show that the creation of grand narratives in such cases leads 
only to the creation of other mirror image grand narratives (laïcité based French 
identity vs. Islam based universal identity).'* 

Anumber of British and Strasbourg cases which deal with religious symbols have 
placed the public—private divide in the centre of the religious symbols discourse. 
In these cases the public-private divide, rather than the ‘decline of the West’, 
has played a decisive role in grounding the debate about the appropriateness of 
religious symbols. The following overarching themes emerge in this discourse: 


1. Religious symbols which have acquired a certain level of visibility as an 
attribute of a group which is vocal enough are very likely to attract greater 
attention than religious symbols which are seen more as a personal choice. 

2. Christian symbols appear to be interpreted as a matter of personal choice as 
opposed to Sikh and Muslim religious symbols cases which are gradually 
perceived as group obligations (and there is a trend which is more likely 
to be inclined to see headscarf cases and not crosses analogous to the 
exemptions provided in the Sikh cases’’ and this signifies a departure from 
earlier jurisprudence). 


13 L.Auslander, ‘Bavarian Crucifixes and French Headscarves’, in Cultural Dynamics 
12 (2000), p. 283. 

14 J. Rivers, The Question of Freedom of Religion or Belief and Defamation’, in 
Religion and Human Rights 2, 3 (November 2007), pp. 113-18. 

15 L. Auslander, ‘Bavarian Crucifixes and French Headscarves’, pp. 284-7. 

16 L. Auslander, ‘Bavarian Crucifixes and French Headscarves’, pp. 284-7. 

17 See Ch. 62, Motor-Cycle Crash Helmets (Religious Exemption) Act 1976. See 
in contrast Mann Singh v. France (application no. 24479/07) where the ECtHR declared 
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In Gallagher v. Church of Latter day Saints, for example, the House of Lords 
considered that something has public benefit as long as the public has access to 
it. In Eweida v. British Airways plc wearing a cross in a workplace was not 
considered an indirect discrimination because it was difficult to see how the 
policy affects persons other than the claimant.” In contrast, in Noah v. Desrosiers 
trading as Wedge, a Muslim hairdresser case, the court felt that a headscarf should 
be allowed because it affects a whole class of citizens who would otherwise be 
discriminated against.” 

Although a tax case, Gallagher presents in a particular light some of 
the features the other cases have in common — the ways in which policy 
considerations regarding religious freedom profoundly transform notions of 
the common good and the alignment of religious communities to such notions. 
It is difficult to deny that the centrality of religious symbols appears to emerge 
around a very challengeable and monolithic understanding of the public and 
of its interest. How does a religious building provide public benefit only as 
long as it provides public access? Who is the public? The public is able to join 
the LDS church and undergo initiation, which may entitle them among other 
things to participate in the temple ritual, or they could remain free to opt out. 
The decision of the civil servant evaluating the situation was that in order to 
provide public benefit the temple as a building would have to give access to 
the public as a whole. This brings a new dimension to the notion of religious 
symbols and reminds us that religious symbols discourse has moved perhaps 
too much and too closely in the direction of equality and freedom of expression. 
Religious symbols are ‘taxed’ because they inconvenience the public by way 
of manifesting private and personal choices that are considered to be superior 
choices within the context of the multiple moral paradigms available. I wonder 
whether this ‘aristocratic’ choice of using religious symbols is what makes 
religious symbols so controversial. While they represent one of the many 
choices available to us religious symbols become a choice being made, rather 
than a potential choice. It seems that in a context where plural choices could be 
made, personal or communal choices become illegitimate if they are legitimately 
made but trump exclusivity. 

This approach allows for a universalist understanding of public and does very 
little to take into account comity, margin of appreciation or subsidiarity as modes 
to determine not just the public—private divide but the different modalities of 


inadmissible a case of a Sikh claiming exemption from standard requirements for 
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public which determine particular individual private choices.’ Such modes create 
opportunities to see the human society not so much as a home but as a meeting, 
providing endless opportunities for complex forms of solidarity through dynamic 
personal as well as institutional encounters. This ‘I-Thou’ positioning is prepared 
to encounter the complexities of existing as distinctive human beings with multiple 
identities and multiple normative communities.” 


21 T. Endicott, ‘““International Meaning”: Comity in Fundamental Rights 
Adjudication’, International Journal of Refugee Studies 13 (2002), pp. 280-92, was 
reprinted in Finnish Yearbook of International Law 5, 17 (2004); ‘The Subsidiarity 
of Law and the Obligation to Obey’, American Journal of Jurisprudence 50 (2005), 
pp. 233-48; J. O’Donovan, ‘Subsidiarity and Political Authority in Theological 
Perspective’, in O. O’ Donovan and J.L. O’Donovan, Bonds of Imperfection: Christian 
Politics, Past and Present, Grand Rapids and Cambridge, 2004, pp. 225-45. 

22 J. O’Donovan, ‘Subsidiarity and Political Authority’; R. Williams, ‘Archbishop’s 
Lecture — Civil and Religious Law in England: a Religious Perspective’, Thursday 7 
February 2008, Royal Courts of Justice, www.archbishopofcanterbury.org/1575 (last 
accessed 22 July 2009). 


Chapter 23 
A Brief Introduction to the 
Religious Symbols Debate in Italy 
and the United States 


Adelaide Madera 


Introduction 


In Western democracies the issue of religious symbols has recently become the 
testing ground of the difficult balance between the principles of State secularism 
and religious freedom. 

In the USA, as in European countries, adherence to a secular State model 
implies the exclusion of religion from the public field and its restriction within 
the private sphere. This trend is emphasized by the self-assertion of new religious 
groups: the need for their integration in the USA, as in other systems that present 
themselves as secular, requires the identification of the most suitable means to 
respond to the demands of religious pluralism. All this means an evolution of the 
very idea of secularism, and a national identity connected with the symbols of the 
Judaeo-Christian tradition is no longer acceptable. 

Religious displays in public spaces are not fully coherent with the principle 
of equality of all citizens regardless of their religion; however, the principle of 
‘reasonable’ equality requires the specific recognition of exceptions to civil law 
norms in order to favour religious freedom, whatever the juridical system is. 

The question, then, is whether a State should adopt an attitude of strict 
neutrality towards demands for religious freedom, erecting that impenetrable wall 
of separation between the State and the Churches that is constitutionally required 
in the USA; or whether the emphasis should be on removing the burdens connected 
with the exercise of religious freedom, guaranteeing a reasonable accommodation, 
establishing its extent, and singling out the most suitable instruments. 


Religious Symbols in the USA 


In the USA, the Supreme Court is entrusted with the definition of both the 
‘variable geometry’ of religious freedom and its limits. The maintenance of this 
balance prevents the spectre of political divisiveness for religious reasons from 
returning periodically and maintains the coherence that permits all citizens to 
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feel themselves full members of the political community, whatever their race, 
gender, ethnic group or religion. This has come with the awareness that the choice 
of religious accommodation is more difficult to pursue than an aseptic formal 
neutrality. Jurisprudence testifies that the current crucial problem in the area of 
Church-State relationships arises when the diffusion of religious messages gives 
the impression of State cooperation. 

Historically, education has been one of the minefields where the choices of 
the majority risk having an impact on those who do not identify themselves with 
symbols and displays pertaining to history and tradition. This led to the decision 
to secularize school premises, eliminating religious symbols whose display had 
no secular purpose. The Court used the standards defined by the Lemon Test! and 
refused a secular interpretation of the Ten Commandments, declaring that they 
were undeniably a sacred text.? The Court reasoned that the study of the Ten 
Commandments as part of education in history, civic education and ethics, as well 
as within the comparative study of religions, was acceptable, but that a simple 
display had a subtle effect of indoctrination on students. 

The problem of the legitimacy of passive religious symbols in the USA has 
recently involved not only schools and courtrooms but also other public spaces. 
In general, a spirit of benevolent accommodation has influenced the Supreme 
Court decisions: the awareness of the impossibility of a total separation between 
the State and the Churches led the Court to justify and declare coherent with the 
Lemon Test religious displays in public spaces where other traditional Christmas 
symbols are present.* However, in a subsequent decision, the Supreme Court once 
again faced the problem of religious symbols in public spaces (in this instance, 
the crib) and declared such symbols to be unconstitutional when they had the 
effect of promoting religion, thus giving the impression of an implied connection 
between State and Churches. The Court did admit the constitutional legitimacy of 
some religious symbols, mostly those connected with not only religious but also 
cultural traditions.* 

Several decisions raised further doubts and led to an amended version of the 
first (‘purpose prong’) and second (‘effect prong’) standards of the Lemon Test by 
Judge O’Connor. They have been unified in the endorsement test, which permits 
evaluation of whether the aim and effect of a government action can be seen as 
either favouring or hindering religion. This analysis does not take into consideration 
the theoretical purpose of a norm (which can be abstractly and objectively neutral) 
but its effect in a real case. A specific case should be examined as an impartial but 
qualified bystander (‘reasonable observer’) would do. 

This questionable standard raises the problem of identifying the ‘reasonable 
observer’ as an above-average person, deeply aware of the history, the 


Lemon v. Kurtzman, 403 U.S. 602 (1971). 

Stone v. Graham, 449 U.S. 39 (1980). 

Lynch v. Donnelly, 465 U.S. 668 (1984). 

County of Allegheny v. A.C.L.U., 492 U.S. 573 (1989). 
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community context and the type of space (public or open to the public) where 
the symbol is displayed. 

The context where the symbol is displayed has great relevance. In Lynch, the 
display of the crib, despite its religious character, did not give the impression of 
a State promotion of religion but only of the recognition of its role, as assessed in 
the context of the display. However, when the crib is displayed alone and without 
other secular symbols, the impression is given of an unconstitutional endorsement 
of religion. 


The Most Recent Trends of the Supreme Court 


The wide recognition of the limits of the Lemon Test implies a plurality of 
standards and criteria of decision connected to ‘trivial details’ (such as the distance 
between two monuments), and testifies to the jurisprudential doubt over how much 
separation is constitutionally required on the basis of the Establishment Clause.* 

McCreary County, Kentucky, et al. v. A.C.L.U. of Kentucky stated the need 
for a strict use of the purpose test. The presence of other symbols of historical, 
cultural or patriotic character cannot be included in the evaluation; on the contrary, 
this would imply a connection between the State and religion and increase the 
impression of government endorsement of religion. In this case, the other symbols 
were added subsequently, so as to decrease the sectarian impact of a display of the 
Ten Commandments by a public agency.® 

In a ‘borderline case’ concerning a monument of the Ten Commandments on a 
property near a government building in Texas (Van Orden v. Perry), the purpose of 
the display was considered secular enough: the effort of a non-profit organization, 
who donated it in order to reduce juvenile delinquency.’ Following Lynch, the 
secular purpose should not be considered on its own but in connection with the 
effect that a specific symbol produces and with the specific context where it is 
situated. School premises are a specific context, and evaluations cannot be extended 
to other contexts where the use of a symbol has a more passive character. Here the 
Lemon Test has been abandoned in favour of other, but no less complex, standards: 
the Court affirms that the Establishment Clause does not forbid government favour 
towards religion over non-religion, taking into account various forms of the 
historical ‘official recognition’ of religion by the three branches of government. 
Nevertheless, the question remains: should minorities be burdened with the cost of 
maintaining social peace when they have no political, economic or numeric power 
to put social peace at risk? 


5 M.C. Nussbaum, Liberty of Conscience. In Defense of America’s Tradition of 
Religious Equality, New York, 2008, p. 256. 

6 McCreary County, Kentucky, et al. v. A.C.L.U. of Kentucky, 545 U.S. 844 (2005). 

7 Van Orden v. Perry, 545 U.S. 677 (2005). 
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Formal Neutrality versus Substantial Neutrality 


There is a justified fear that complete exclusion of religion from public spaces would 
express hostility towards religion and would not be coherent with the original intent 
of the Framers, rather promoting the development of forms of ‘civil religion’ and 
discriminating against non-secular convictions. ‘Citizen-believers’ would be placed 
on the fringes of the political community, prevented from projecting their non- 
secular values in it and consequently limited in their freedom to exercise religion. 
However, a policy of decreasing burdens on religious freedom should not degenerate 
into preferentialism, which would imply favouring majority religions.® 

In the USA the almost secularized presence of religious symbols, expressions, 
holidays and observances is common; their secular meaning, acquired over time, 
cannot be denied by any reasonable observer. Nowadays religious theism tends to 
extend dangerously beyond those symbolic uses and observances — virtually empty of 
any theological or ritual meaning and oriented towards solemnizing public occasions 
— and is increasingly substituting the juridical method of substantial neutrality in 
order to justify some forms of religious symbolism.’ However, substantial neutrality 
requires a balance between the general rules and the recognition of reasonable 
exceptions in favour of religious freedom. From the perspective of the Van Perry 
case, the display of religious symbols would be coherent with the constitutional 
framework only if they were degraded to non-symbols, or to secular values. 


Freedom of Religious Expression in Public Places 


The presence of religious symbols in a public space is assessed differently by 
the Supreme Court when it cannot be traced back to a State intent to promote 
religion but is the result of initiatives by groups of private citizens. The Court 
states that such initiatives are protected by the First Amendment’s commitment to 
the freedom of expression in public places (that is, free speech)."° 

The State has no duty to grant the use of public property to private people as 
a place for free circulation of ideas and opinions; when it does make this choice, 
all groups should be guaranteed equal access, and possible limits can be set only 
on the basis of religiously neutral standards. This new Supreme Court trend 
offers wide-ranging possibilities, accessible to religious groups also; though it 
is strange to see these principles used to justify the presence of a symbol when 
the religious element is connected with a secular ideology founded on hatred and 
racial discrimination, as happened in the Pinette case. 

While respecting religious pluralism, US jurisprudence cautiously adopts 
standards that can become privileges of the moral majority. The promotion of only 


8 M.C. Nussbaum, Liberty of Conscience, p. 262. 
9 M.C. Nussbaum, Liberty of Conscience, p. 224 
10 Capitol Square Review and Advisory Board v. Pinette, 515 U.S. 753 (1995). 
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some religious symbols would be discriminatory and would imply a violation of both 
the free exercise of religion and freedom of expression. In any case, the Supreme Court 
rejects the use of symbols when the freedom of expression oversteps itself in acts of 
intimidation or threat, which cannot be protected under the First Amendment." 


Religious Symbols in Italy 


The Italian juridical system also has to face the problem of religious symbols in 
public spaces, particularly regarding both the legitimacy and/or compulsory nature 
of the display of the crucifix. The benefit of the comparison with the American model 
is clear, since experts in ecclesiastical law swing between different interpretations 
of the principle of secularism: sometimes they hope for the acceptance of a strict 
religious neutrality (as in the French model), as was recently proposed by the 
judge in the Ofena case;'? sometimes they tend in the direction of a secularism 
consistent with special forms of recognition of democratically acceptable religious 
peculiarities. Neither aspirations towards a model of pure separatism nor relapses 
into forms of State confessionism are coherent with the model of Italian secularism 
as it appears in constitutional principles. The affirmation of a ‘minimal secularism’ 
is hardly coherent with either the ‘coercion’ of all citizens to identify only with 
the religious symbols of the majority or the prevention of public expression of 
any form of religious identity, both of which might be imposed to achieve an 
impossible uniformity of the social body." 

Positive neutrality requires religious pluralism based on a model of substantial 
equality and of sensitivity towards differences. Establishing the correct measure of 
State legislative intervention in a pluralist society, without prejudicing or creating 
obstacles to the development of the ‘free market of religions’, is essential. 

The most recent experiences in the American and Italian systems testify that, 
in a pluralist society, laws of general applicability have a varying impact on the 
citizen-believer, imposing costs connected with his or her religious choice. 


A Comparison between Models of Secularism with Regard to the Display of 
Religious Symbols 


An increasing social requirement to satisfy the demands of positive religious 
freedom is emerging. It would remain unsatisfied both if the juridical system 


11 Virginia v. Black, 538 U.S. 343 (2003). 

12 Court of L’ Aquila, Ordinance 23 October 2003, Quaderni di Diritto e Politica 
Ecclesiastica (3/2003), p. 717; revoked by Court of L’Aquila, Ordinance 19-29 November 
2003, n. 1563, Quaderni di Diritto e Politica Ecclesiastica (3/2004), p. 669. 

13 G. Brunelli, Simboli collettivi e segni individuali di appartenenza religiosa: le 
regole della neutralità, available at www.associazionedeicostituzionalisti.it. 
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decided to eliminate the religious element from the free market of ideas, thus 
degrading pluralism into secularization, and if convictions and displays that were 
accepted by the majority as ‘reasonable’ were privileged. 

Recent solutions have been accused of neo-confessionism and neo- 
jurisdictionalism; they prove that, when the values of opposed parties clash, 
the aim of a juridical system should be to avoid ‘tragic choices’ and to resort to 
‘subterfuges’ that permit the maintenance of incompatible convictions.'* For this 
reason we can understand those attempts (both in the USA and in Italy) to justify 
the presence of religious symbols by emphasizing exclusively and prevalently 
their historico-cultural element. In this way there is a sort of secularization of the 
symbol, which could become a profanation of it. 

These trends do not appear coherently in the Italian juridical system, given 
that, particularly in the penal sphere, the Constitutional Court has refuted an 
interpretation of State secularism in a historic-cultural-sociological direction, 
according to which a specific religion — the Catholic one — is favoured because 
it is part of the historico-cultural-national identity, and in which the concept 
of secularism can be influenced by social reactions to the interests of the most 
widespread religion being put at risk. These standards could directly or indirectly 
re-introduce different treatments, on the basis of greater or lesser adherence to 
a specific religion. At the same time, the reasoning that justifies the presence 
of religious symbols as an expression of civil values (liberty, equality, dignity, 
religious tolerance, State secularism) is ambiguous, as recent administrative 
jurisprudence has shown in the Italian system.'> Endeavours to transform the 
crucifix into a form of expression of already secularized values, or, as happened in 
the USA, to reduce the Ten Commandments to an ethical/moral code of behaviour, 
are likely to diminish their religious meaning. 

Both Italian and American systems consider the context where the symbol is 
displayed, with a stricter attitude towards those categories of public space where 
the State has to guarantee neutrality. In contexts such as school premises, where 
State authority has the power of coercion, a more pervasive monitoring is required, 
in order to guarantee an equal recognition of liberty to all. In other sensitive 
contexts, the need for strict neutrality has prevailed. In Italy, places dedicated to 
democratic decision-making processes (such as polling stations) have to conform 
to stricter standards to ensure that neutrality is safeguarded. Partiality and the 
possible presence of prejudice in the exercise of jurisdictional functions have also 
been contested, as when religious symbols are displayed in a courtroom. 

Religious symbols should be considered differently when their display is not the 
effect of State imposition but a way of expressing individual or community identity. 
Religious symbols can be an obstacle to the processes of community integration 


14 G. Calabresi, Ideals, Beliefs, Attitudes and the Law. Private Law Perspectives on 
a Public Law Problem, Syracuse, 1985. 

15 Council of State, Sixth Division, 13 February 2006, n. 556, Quaderni di Diritto e 
Politica Ecclesiastica (3/2006), p. 776. 
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in a multicultural society when they are imposed from above. Thus the State must 
abstain from directing specific trends in public spaces. At the same time, however, it 
should promote freedom of expression (including through symbols) of individuals 
and groups on an equal basis. In this way, the display of religious symbols has 
an inclusive and not exclusive value, and is consistent with the changing needs 
of a pluralist society, where different identities, faiths, cultures and traditions live 
peacefully together and contend with each other on an equal footing. 


The Instruments to Achieve Secularism in a Constitutionally Coherent 
Framework 


The problem of religious symbols acts as an incentive to evaluate future 
methodological choices for the legislator regarding the protection of religion in an 
age of globalization of rights, by comparing different normative experiences. 

With regard to religious symbols, in the light of other European experiences, 
the proposal was made in Italy that controversies could be resolved by entrusting 
processes of internal mediation to the agencies involved, taking into consideration 
the demands of the users of public services. This model, however, risks achieving 
a secularism ‘on demand’, with a different realization in different local contexts, 
because secularism would be founded on an excessive trust in a spontaneous 
and responsible adherence to, and ‘collective internalization’ of, the values of 
democracy and equality. If the protection of fundamental values is entrusted to the 
‘collective self-determination of the rights-holders’ (in an optimistic perception 
of the autonomy of specific agencies), there is an increased risk of community 
division and of marginalization of minorities, while the mechanisms for protection 
of the majority (who control the market of ideas) will be extended. 

The American experience, in its dynamic evolution, testifies to the difficulty of 
solving conflicts between (secular and non-secular) values, ideals and convictions 
through reliance on jurisprudential solutions, given case by case and adopted on 
the basis of changeable standards founded on constitutional principles. Italian 
jurisprudence, which has to take the place of the law-maker, has often proved its 
inability to overcome procedural aspects or to understand the effective significance 
of secularism in the framework of the liberal-democratic values that characterize the 
constitutional text. Moreover it has sometimes shown, at the level of constitutional 
jurisprudence, an excessive caution in ‘pruning the dead branches’ of the system, 
awaiting more certain normative directives. '® 

The Italian system offers strong potential for the legislator, in harmony with 
the constitutional framework, to produce norms that protect demands for both 
negative and positive religious liberty, determining the concrete content and 
methods of, and the limits on, the development of a regime of ‘loyal competition’ 


16 Constitutional Court, Ordinance 13—15 December 2004, n. 389, Quaderni di 
Diritto e Politica Ecclesiastica (3/2005), p. 759. 
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between various providers of religious services. This can be achieved both through 
secularizing the content of civil law and by updating the instruments of protection 
of positive (generic and specific) religious freedom. Both are aimed at affirming 
State secularism that promotes dialogue between (secular and non-secular) beliefs 
but does not privilege one or more of them. A secular State must abstain from urging 
individuals and groups (directly or indirectly) to project their own ideals, values 
and convictions onto symbols, observances and displays that have an exclusive 
and discriminatory impact; at the same time, the State must clarify the content 
of freedom, and the limits of the ability of the individual (or the communities) to 
express their sense of belonging (or non-belonging) in public spaces, respecting 
equal pluralism. 

The democratic method has to be recovered, as the most suitable instrument 
to direct political and social choices, guaranteeing both the respect of popular 
sovereignty entrusted to a legally established majority and the protection of 
the rights of minorities, within the framework of constitutionally guaranteed 
liberties. 


Chapter 24 
The European Court of Human Rights on 
Religious Symbols in Public Institutions 
— A Comparative Perspective: Maximum 
Protection of the Freedom of Religion 
through Judicial Minimalism? 


Hans-Martien Th. D. ten Napel and Florian H.K. Theissen 


Introduction 


The starting point of our chapter is the fact that the European Court of Human 
Rights’ (ECtHR) jurisprudence on religious symbols in public institutions 
is raising increasing concern and criticism. For example,' in 2005, during a 
conference in Strasbourg, T. Jeremy Gunn argued that the then current judgment 
in Leyla Sahin v. Turkey (2004) ‘serves as a warning of how failing to analyze 
the issues objectively and openly can result in the suppression of human rights 
by an institution that was created to protect them’.? On that same occasion, 
Ingvill Thorson Plesner warned that ‘the approach of the ECtHR ... exhibit[s] 
an understanding of the role of religious manifestations in the public realm that 
resembles what we might call “secular fundamentalism” or “fundamentalist 
secularism” ... The “fundamentalist” aspect of this approach lies in the fact that 
it imposes a secularist way of life on all individuals when they enter the public 
domain, also on those whose religious identity calls for certain manifestations 
like wearing a particular jewel, clothing or other symbols’. 


1 Fora criticism from a different angle, see E. Brems, ‘Above Children’s Heads. The 
Headscarf Controversy in European Schools from the Perspective of Children’s Rights’, in 
The International Journal of Children’s Rights, 14 (2006), pp. 119-36. Important also are 
C. Evans, ‘The “Islamic Scarf” in the ECtHR’, in Melbourne Journal of International Law, 
7 (2006), pp. 52-73; S. Langlaude, “Indoctrination, Secularism, Religious Liberty, and the 
ECHR’, in International and Comparative Law Quarterly, 55 (2006), pp. 929-44. 

2 T.J. Gunn, ‘Fearful Symbols: The Islamic Headscarf and the ECtHR’, p. 1, www. 
strasbourgconsortium.org/commentaries.php. 

3 I. Thorson Plesner, ‘The ECtHR between Fundamentalist and Liberal Secularism’, 
pp. 1-3, www.strasbourgconsortium.org/commentaries. php. 
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How should judges deal with the manifestation of religious symbols in public 
institutions? In light of the important role of human rights in our legal and political 
system, we contend that the freedom of religion or belief ought to be central to the 
approach of the courts. As human rights should only be limited in a democratic 
society if this is strictly unavoidable, courts should grant individuals and groups 
maximum protection under the freedom of religion or belief. The central question of 
this chapter shall therefore be whether the ECtHR has lived up to this standard. 

In order to answer this question, in the third section, we shall analyse relevant case 
law of the European Court, notably the case of Leyla Sahin v. Turkey, in which the 
ECtHR held that, although a Turkish ban on wearing headscarves at state universities 
interfered with the right of students to manifest their religion, the interference can 
nevertheless be justified as ‘necessary in a democratic society’.* The fourth section 
will compare European case law with that of the high courts of Canada and South 
Africa, two nations that, like the Council of Europe, are characterized by a significant 
degree of religious pluralism. Finally, the chapter will assess the case law of all three 
courts from the angle of interpretation theory and particularly Cass R. Sunstein’s 
theory of judicial minimalism’ set out in the second section. In doing so, we hope 
in the concluding section to be able to answer the following two sub-questions: 
(1) does judicial minimalism offer a framework that helps to explain differences in 
outcomes between the ECtHR and the Canadian and South African high courts; and 
(2) can the ECtHR learn something from the other two jurisdictions? 


Judicial Minimalism 


C.R. Sunstein, professor of jurisprudence at the University of Chicago and 
a prominent participant in the discourse on constitutional interpretation in the 
United States, argues that striking differences in rulings concerning similar or 
identical provisions are caused by different theories of interpretation to which 
judges adhere. While most judges might not actively follow a coherent and 
consistent theory of interpretation, such theories developed by academics may 
help to categorize case law systematically. Sunstein himself proposes minimalism 
as most suitable for pluralistic, democratic societies. Judicial minimalism is 
characterized by shallow and narrow decisions rather than decisions which 
involve major and widespread principles. Judicial maximalism, on the other 
hand, favours deep and wide rulings. Yet judgments can also be shallow and 


4 Leyla Sahin v. Turkey [GC], no. 44774/98, ECtHR 2005-XI. 

5 C.R. Sunstein, One Case at a Time. Minimalism on the Supreme Court, Cambridge, 
MA, 1999, p. 304. 

6 C.R. Sunstein, ‘Beyond Judicial Minimalism’, Preliminary draft 25 September 
2008, Chicago, The Law School, John M. Olin Law and Economics Research Paper No. 
432/Public Law and Legal Theory Research Paper No. 237, 2008, p. 2. See also C.R. 
Sunstein, One Case at a Time, Ch. 1. 
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Table 24.1 Minimalist and maximalist convergence 


Narrow Wide 
Shallow Minimalism Shallow and wide judgments 
Deep Deep and narrow judgments Maximalism 


wide, or deep and narrow. Table 24.1 visualizes the difference and convergence 
between minimalism and maximalist. 

The shallowness of minimalist decisions refers to the fact that most foundational 
issues are left undecided (if possible). Instead, minimalists prefer deciding issues 
on the surface, leaving room for foundational disagreement on the deepest issues. 
Minimalists thus reach ‘incompletely theorized agreements’.’ 

Minimalist decisions are narrow in the sense that they apply to the case 
at hand. Minimalist judges do not want to produce broad and general rules, 
which will almost automatically decide all future cases. Of course, narrowness 
is a relative concept as much as shallowness and is to be understood as a 
comparative term. 

Sunstein produces several arguments for incomplete theorization.* Thus, for 
example, incompletely theorized agreements assist the promotion of two important 
goals of constitutional democracy and a liberal legal system. They enable different 
people to live together, and to show each other a measure of reciprocity and mutual 
respect. 

Secondly, incompletely theorized agreements reduce the political cost of 
enduring disagreements. When a party — for example, a girl wanting to wear 
a headscarf in a particular school — loses a case that is decided shallowly and 
narrowly, she loses a decision but not the world. After all, it has not been decided 
whether or not she is protected in wearing the headscarf at work and whether or 
not other girls might be entitled to wear a headscarf in very different schools. 
Therefore, incomplete theorization enables the losing party of a case to submit 
to legal obligations (albeit reluctantly) without being forced to renounce his or 
her larger ideals.” These arguments show that minimalism and, in particular, 
incompletely theorized agreements are of great value, especially for relatively 
pluralist societies that are often characterized by a higher degree of disagreement 
between various groups of the population than more homogeneous societies. 

Is minimalism always preferable? Sunstein himself does not think so.'° Wide 
judgments rather than narrow judgments can give clear guidance, which at times is 
necessary. Segregation in the southern United States serves as an example here.!! For 


7 C.R. Sunstein, ‘Beyond Judicial Minimalism’, pp. 5—6. 
8 C.R. Sunstein, ‘Beyond Judicial Minimalism’, pp. 9-10. 
9 C.R. Sunstein, ‘Beyond Judicial Minimalism’, p. 10. 

10 C.R. Sunstein, ‘Beyond Judicial Minimalism’, p. 14ff. 
11 C.R. Sunstein, ‘Beyond Judicial Minimalism’, p. 15. 
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decades, the US Supreme Court had investigated on a case-by-case basis whether 
‘separate’ was also ‘equal’. In the famous case of Brown v. Board of Education 
(1954),'* the Supreme Court decided that ‘separate is inherently unequal’. Brown 
was not only a wide decision but also a deep one. The Supreme Court ruled that 
the principle of equality was, in effect, a ban on government efforts to subordinate 
an identifiable group. 


Judicial Protection of Religious Symbols in Europe’s Public Sphere 


Ifone looks at the ECtHR’s jurisprudence on religious symbols in public institutions, 
it turns out that the Court includes both minimalist and maximalist reasoning in its 
judgments. Thus, for example, as Carolyn Evans has remarked, one of the main 
reasons that the ECtHR has thus far not succeeded in developing an altogether 
satisfactory jurisprudence on article 9 of the European Convention on Human Rights 
is the lack of a coherent philosophy of the freedom of thought, conscience and 
religion.'* Yet, from the point of view of judicial minimalism, it is at least equally 
possible to argue that the ‘shallow’ approach by the Court makes sense, given the 
fact that a wide variety of conceptions of the freedom of thought, conscience and 
religion exists in the Member States of the Council of Europe.'* Similarly, the fact 
that the ECtHR has adopted a relatively liberal definition of religion or belief'® is 
very much in line with a minimalist, shallow approach. Finally, the approach by the 
Court can be characterized as narrow because of the rather generous way in which 
the doctrine of the margin of appreciation tends to be applied in cases like these. 
Thus, for example, in Leyla Sahin v. Turkey the Court ruled that: 


Where questions concerning the relationship between State and religions are at 
stake, on which opinion in a democratic society may reasonably differ widely, 
the role of the national decision-making body must be given special importance 
... This will notably be the case when it comes to regulating the wearing of 
religious symbols in educational institutions, especially ... in view of the 
diversity of the approaches taken by national authorities on the issue. It is not 
possible to discern throughout Europe a uniform conception of the significance 
of religion in society ... and the meaning or impact of the public expression of a 


religious belief will differ according to time and context. 


12 Brown v. Bd of Educ. 347 US 483 (1954). 

13 C.R. Sunstein, One Case at a Time, p. 17. See also pp. 36-8. 

14 C. Evans, Freedom of Religion Under the European Convention on Human Rights, 
Oxford, 2001, p. 33. 

15 C. Evans, Freedom of Religion Under the European Convention on Human 
Rights, p. 35. 

16 C. Evans, Freedom of Religion Under the European Convention on Human 
Rights, pp. 55-6. 

17 Leyla Sahin, para. 109. 
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In the course of a judgment, the ECtHR’s approach regularly becomes rather wide 
and deep, however. Thus, for example, with regard to manifestations of religion 
or belief — and the notion of ‘practice’ in particular — the Court has developed a 
kind of ‘necessity’ test in order to distinguish a practice required by the religion 
or belief of the applicant from actions that are merely inspired or motivated by 
that religion or belief.'* One complication with this seemingly objective approach 
is that, insofar as hardly any use is made of expert evidence and international 
standards, it more or less ‘involves a substitution of the Court or Commission’s 
judgment for that of the applicants’. 

In addition, the Sahin judgment completely theorizes the practice itself insofar 
as it determines whether the wearing of the Islamic headscarf is compatible with 
the Turkish principle of secularism: 


the Court considers this notion of secularism to be consistent with the values 
underpinning the Convention ... An attitude which fails to respect that principle 
will not necessarily be accepted as being covered by the freedom to manifest 
one’s religion and will not enjoy the protection of art. 9 of the Convention.” 


From the point of view of judicial minimalism, the first part of the quote is 
still acceptable insofar as the Court merely considered the Turkish principle of 
secularism consistent with the values underpinning the Convention. The statement 
at the end, however — that an attitude that fails to respect this principle will not 
enjoy the protection of article 9 of the Convention — appears to be rather wide and 
deep, in the sense that it speaks out in favour of one particular brand of secularism. 
This also runs contrary to the paragraph on the margin of appreciation quoted 
above. Other concepts that the Court refers to quite elaborately in relation to the 
Islamic headscarf are proselytizing and gender equality. 

As a result, judgments like Sahin do not live up to the standard of granting 
maximum protection under article 9. 


Comparison with Canada’s and South Africa’s High Courts 


Supreme Court of Canada 2 March 2006, Multani v. Commission Scolaire 
Marguerite-Bourgeoys 


This case concerned a Sikh student appealing against a decision by the school 
board prohibiting him from wearing his kirpan (dagger) in school. Sikhs believe 
they have to wear the kirpan at all times. After he was prohibited to wear the 


18 This test is referred to by Carolyn Evans as the ‘Arrowsmith test’, after the case in 
which it was developed by the Commission. Freedom of Religion, p. 115. 

19 Freedom of Religion, p. 122. 

20 Leyla Sahin, para. 114. 
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kirpan in his school, he enrolled in a different school that did allow him to wear 
the kirpan. 

The school had argued that it was questionable whether Sikhs were required to 
wear a metal kirpan, as many Sikhs wear a wooden Kirpan instead, or even none at 
all. The Court countered this argument by referring to earlier judgments: 


In essence, religion is about freely and deeply held personal convictions or 
beliefs connected to an individual’s spiritual faith and integrally linked to his 
or her self-definition and spiritual fulfillment ... It is the religious or spiritual 
essence of an action, not any mandatory or perceived-as-mandatory nature of its 
observance, that attracts protection. The State is in no position to be, nor should 
it become, the arbiter of religious dogma.”! 


The critical test is of a subjective nature and focuses on the sincerity of the belief. 
Multani had proven that he sincerely believed he had to wear a metal kirpan by 
entering a more expensive private school, where he could wear it. Given the 
sincerity test, the freedom of religion was triggered. The next question concerned 
the possible justification of the interference. 

The school claimed amongst others that apart from having an actual negative 
effect on school safety the kirpan is essentially a symbol of violence. The 
Court vehemently dismissed this argument calling it disrespectful to believers 
in the Sikh religion and not taking into account Canadian values based on 
multiculturalism.” 

Much as in Strasbourg, interference with the freedom of religion has to be 
necessary and proportionate in order to be justifiable. In this regard the doctrine of 
reasonable accommodation is of importance. Multani had offered to sew the kirpan 
into the inside of his clothes as a safety measure. The Court also drew attention 
to the fact that in a school environment teachers develop a personal relationship 
with students, which enables them to exercise a certain degree of control.” Having 
considered this, the court found the absolute prohibition to be unnecessary and 
therefore an unjustified infringement of the freedom of religion: 


A total prohibition against wearing a kirpan to school undermines the value of this 
religious symbol and sends students the message that some religious practices 
do not merit the same protection as others. On the other hand, accommodating 
Gurbaj Singh and allowing him to wear his Airpan under certain conditions 
demonstrates the importance that our society attaches to protecting freedom of 
religion and to showing respect for its minorities.” 


21 Supreme Court of Canada 30 June 2004, Syndicat Northcrest v. Amselem (2004) 2 
S.C.R. 551, paras. 39-42. Cited in Multani v. Commission scolaire, 2006 SSC 6, para. 33. 

22 Multani v. Commission scolaire, para. 71. 

23 Multani v. Commission scolaire, para. 65. 

24 Multani v. Commission scolaire, paras. 76, 79. 
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Constitutional Court of South Africa 5 October 2007, Pillay v. MEC for Education: 
KwaZulu Natal and Others, CCT 51/06 


This case concerned a girl of South Indian, Tamil and Hindu origin who wore a 
traditional nose stud. As the school regulations prohibited all jewellery except for 
ear-studs and wristwatches, she was ordered not to wear the nose stud in school. 
Pillay did not comply with the order relying on her constitutional right to practice 
her cultural and religious traditions. The Constitutional Court found in her favour. 

Langa CJ, delivering the majority opinion, first dealt with the nature of the 
code of the school, which he considered indirectly discriminatory as it ‘enforces 
mainstream and historically privileged forms of adornment ... at the expense of 
minority and historically excluded forms’.” 

The school had claimed that the practice of wearing a nose stud was merely 
cultural, not attracting the protection of religious liberty. The Court, acknowledging 
a difference between culture and religion, found that the two concepts often 
overlap and that it is ‘equally possible for a practice to be both religious and 
cultural’.”° Pillay was considered by the Court to be a part of an identifiable 
group of South Indian Tamil Hindus for whom the nose stud has cultural and/or 
religious significance.” Therefore in this case ‘culture and religion sing with the 
same voice’.”* 

Referring explicitly to Canadian case law” the Court established that sincerely 
held beliefs are protected by the constitution, whether they are (perceived as) 
obligatory or voluntary.” For the sincerity test it is irrelevant to determine whether 
the belief is primarily cultural or primarily religious.*! The Court also rejected 
so-called objective tests, which are used in some jurisdictions such as Strasbourg, 
because this implies substituting a court’s judgment and that of other believers for 
the judgment of the claimant.* 

The Constitutional Court found Pillay’s belief to be sincere, as she continued 
to wear the nose stud throughout the school year and resisted all kinds of 
pressure.** Moreover the Constitution of South Africa and the Equality Act do 
not only protect (perceived as) obligatory practices but also voluntary practices 
which flow from a sincere belief.’ 

After the Court had established the discrimination on the basis of culture 
and religion it investigated the question of whether the discrimination had been 


25 Pillay v. MEC for Education, para. 44. 
26 Pillay v. MEC for Education, para. 47. 
27 Pillay v. MEC for Education, para. 50. 
28 Pillay v. MEC for Education, para. 60. 
29 Pillay v. MEC for Education, para. 52. 
30 Pillay v. MEC for Education, paras. 61-5. 
31 Pillay v. MEC for Education, para. 52. 
32 Pillay v. MEC for Education, para. 87. 
33 Pillay v. MEC for Education, para. 58. 
34 Pillay v. MEC for Education, paras. 61-5. 
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unfair. Here the doctrine of reasonable accommodation plays an important role. 
The school in its defence relied amongst others on Strasbourg’s Sahin judgment. 
Yet the highest South African judicial body found the doctrine of the margin 
of appreciation unfitting in relation to religious liberty.” The Court found the 
limitation unjustified as the nose stud had no negative effect on school discipline 
and because allowing Pillay to wear it for cultural and religious reasons did not 
imply that other students might wear them for fashion reasons. 

In the final paragraphs attention is drawn to the importance of diversity: ‘As 
already noted, our Constitution does not tolerate diversity as a necessary evil, but 


affirms it as one of the primary treasures of our nation’.*° 


Canadian and South African Minimalism? 


Are the judgments of the Canadian and South African courts substantially more 
minimalistic than those of the ECtHR? The answer is not easy to give. 

The most obvious minimalistic feature of the Canadian and South African courts, 
however, is their approach to religious practices, leaving it up to the believer to show 
the sincerity of his belief. They thereby leave religion incompletely theorized and take 
a narrow approach which only concerns the case at hand. Secondly, they treat religious 
practices with the utmost respect, rejecting negative qualifications as disrespectful. 
Strasbourg, on the other hand, completely theorizes the Muslim headscarf in a way 
that makes the practice impossible to reconcile with human rights. 

Once it has been established that the freedom of religion has been triggered, both 
courts — much like the ECtHR — investigate the question of whether a limitation 
is necessary and proportionate. Here both courts make use of the concept of 
reasonable accommodation. This concept requires that any competing interest be 
made explicit and concrete (unlike in Sahin), and for that interest to be concretely 
balanced against the interest of the believer. While one might define this balancing 
as deep, it is certainly narrow. 

However, both courts do not conceal the fact that their underlying concept 
is one of furthering multiculturalism and/or diversity. Some may consider this a 
maximalist element in the judgments. 


Conclusion 


In the introduction, we contended that courts should grant individuals and groups 
maximum protection under the freedom of religion or belief. The central question 
of the current chapter was whether the ECtHR had lived up to this standard. At 
least with respect to judicial protection of believers we have had to conclude that 
its judgments do not live up to the standard of granting maximum protection. 


35 Pillay v. MEC for Education, paras. 80, 85. 
36 Pillay v. MEC for Education, para. 92 and 108. 
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In the introduction, we also posed two sub-questions. Concerning the first 
question, whether minimalism explains the differences in outcome between the 
ECtHR and the Canadian and South African high courts, we have seen that all 
three courts seem to include both minimalist and maximalist reasoning in their 
judgments. In our opinion, the explanatory value of minimalism concerning the 
differences in judicial outcome between the three courts is therefore limited. 
However, minimalism might be of value in indicating the direction in which 
Strasbourg could, and in our opinion should, develop, but for this, we have to 
answer the second question, whether the European Court can learn something 
from the other two jurisdictions. 

When we compare the case law of the ECtHR with that of the Canadian and 
South African high courts, the most striking difference is that the level of protection 
granted to individuals by the latter courts is much greater than in Strasbourg. In 
our opinion, criticism of the ECtHR’s case law is underlined by the comparison. 
Adoption of a more consistently minimalist methodology by the ECtHR might 
lead to an approach that is more comparable with that of Canada and South Africa 
and thus, in our opinion, to be favoured. 

However, if Strasbourg were to ‘change direction’, a wide and deep ruling 
might first be required to overturn the current line of reasoning. Yet, as we 
have seen, Sunstein himself argues that sometimes minimalism is undesirable, 
especially when past errors have to be overturned. In the United States, a 
maximalist ruling was required to deal a final blow to segregation. In Europe, 
such a bold judgment is required finally to grant believers what they are entitled 
to under article 9 of the European Convention: maximum and effective protection 
of their religious liberty. 
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Chapter 25 
Civil Religion and Religious Symbols 
in Public Institutions in Russia 


Elena Miroshnikova 


This chapter addresses religious symbols in public institutions from historical, 
sociological, legal and religious perspectives. The topic is presented under five 
separate categories of discussion. 


Religious Symbols and Modern Russia 


Religious belief is one of the disputed legacies of human history. Typically, a 
person’s religious Weltanschauung reflects private beliefs that somehow must 
fit within the public framework of religion. But private belief and this public 
framework of religion often conflict. According to human rights law, every person 
has a right to freedom of thought, conscience and religion. So it is in theory, 
but things are different in real life. How can a political regime harmoniously 
accommodate a range of private religious Weltanschauungen into a structure of 
public belief that has been shaped by time and tradition? Are public religious 
symbols good for the national and cultural identities of the State? Answers to such 
questions do not come easily. 

These inquiries are especially germane to modern Russia because of the new 
issues and forms in State—Church relations. Through most of its history, Russia 
lived under a State—Church model of close identification with Russian Orthodoxy. 
The Byzantine idea of ‘symphony’, which included the belief that the political 
power has to honour the true religion, was changed to the idea of religious freedom. 
It means that the State has to respect and guarantee the religious freedom of all 
citizens and it is not the province of political power to decide which religion is 
true and which is not. In the twenty-first century the theory of symphony, based 
upon the equality of State and Church, has been considered an alternative to the 
cooperation model, combining religion and democracy based on the neutrality of 
the State towards all religions. 

Russia’s religious tradition (that is, State identification with Russian Orthodoxy) 
was broken during the Soviet period. A form of separation appeared during the 
Soviet era, but it was a hostile separation of religion from national life rather than 
a friendly separation of religion from State activity. Soviet policy marginalized 
religion, did not embrace it. In 1970 only 10 per cent of Russians claimed to be 
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religious. The religious picture of today’s Russia is very different. There are more 
than 60 religions, and about 30,000 religious organizations have been officially 
registered; more than 45 per cent of the population declare themselves religious; 
non-believers without religious doubts number about 30 per cent, and those with 
doubts about 25 per cent.' Sociological findings indicate clearly that the two main 
religions in Russia are Orthodoxy and Islam. 

The large number of religious symbols in the public space is not necessarily a 
sign of a confessional State, nor do constitutional positions favouring separation 
guarantee separation in social life. In the main, it is impossible to put religion outside 
of public life. In Russia there are many religious symbols in public institutions: a 
number of official holidays have a religious meaning; there are icons in the State 
offices, chapels in the State universities, factories and airports; covenants have 
been concluded between religious organizations and governmental institutions, 
and so on. The new national anthem, while retaining the old music, has new words 
and they include the words ‘the nation, protected by God’. 

The main influence is exercised by the Russian Orthodox Church (ROC). The 
number of Orthodox adherents has increased three times during the last 18 years, 
after the collapse of USSR. In 1990 there were 24 per cent claiming Orthodoxy; in 
2005, 62 per cent; in 2006, 63 per cent; and in 2008, 73 per cent. Recent data by 
VZIOM? suggest that the main reason for the rise in religious belief is that people 
need national traditions, moral ideals, consolation in life’s struggles, troubles and 
difficulties. Approximately 19-21 per cent of the population cite these reasons. 
Another 9-10 per cent cite their interest in the supernatural or in religion because 
of the influence of a new social trend. Only 3 per cent are interested in religion 
because they have a low level of confidence in education and culture.’ Russian 
officials are committed to raising the status of the Orthodox churches. 

In this context, what are the place and role of religious symbols? Is there a link 
between civil society and religious symbols? Do they foster societal harmony or 
do they disturb the peace? What changes, if any, should be made with reference to 
existing public religious symbols? Not enough attention is paid to questions like 
these in today’s Russia. 


Religious Symbols, Globalization and Secularization 


Globalization changes things too. Cultural and national particularities are melting 
away, so to speak, in many parts of the world. Religion in this situation acquires 
a new status; it becomes a sign of national and cultural identity, both for the main 
population and for immigrants. An analysis of the confessional orientations of the 


1 M.P. Mtcedlov, Essays on Religious Studies. The Religion in the Spiritual and 
Public Life of the Modern Russia, Moscow, 2005, p. 81. 

2 VZIOM is the most famous and credited sociological institute of Russia for surveys. 

3 Interfax, Moscow, 5 December 2008. 
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Russian population shows a greater commitment to Orthodoxy or other religious 
confessions than to belief in God. People who declare to be member of a religious 
confession (60.5 per cent in 2000; 57.8 per cent in 2001, 82 per cent in 2002, 61 
per cent in 2003) are significantly more numerous than those declaring to believe 
in God (43.4 per cent in 2000, 37.5 per cent in 2001; 45 per cent in 2002).* It is 
clear that religious self-identification focuses less on a particular religion than 
on culture, religious nationalism, and related themes (all of which of course are 
influenced by a particular religion). 

What has the State to do in this situation? State neutrality in religion and belief 
does not mean State indifference to its own culture and traditions in Church-—State 
affairs. Russia wants to keep its culture, where historically the ROC was first 
among religions. We should remember Robert Bellah’s ‘habits of the heart’. 

Religious symbols in public institutions might be a way of coming to terms with 
the process of globalization. The conflicts between Islam and Christianity about 
the use of religious symbols in public institutions show the practical difficulties of 
accommodating a range of private religious Weltanschauungen into a structure of 
public belief. In the last decades the role of Islam in Russia is on the rise and seems 
to have become a very important matter in social and political life. Islam stands for 
the principles of separation and secularism because it does not want State privileges 
flowing only to the ROC. Russian Islamic organizations oppose the teaching of 
‘Basics of Orthodox Culture’ in public schools, and they are against the idea of 
having ROC chaplains in the Russian Army. Some Islamic organizations have 
spoken against the presence of Orthodox symbols in the national coat of arms, 
national medals, and so on. 

In spite of the spirit of globalization some ideas rooted in the different religious 
traditions and able to unite society might be maintained. For example, it might not 
be necessary to substitute Christmas cards saying ‘Merry Christmas’ with cards 
bearing the words ‘Seasons Greetings’. 

Secularization further complicates the picture. Secularization means eliminating 
public aspects of religion and privatizing it through the separation of Church and 
State. The Enlightenment idea of freedom of religion can logically be extended to 
mean an atheistic worldview, a non-religious Weltanschauung. The basic principle 
of secularization is that religion is a private affair; this creates a form of pressure 
upon public institutions when they pay attention to religion. 

Actually, notions like secularization, secularism, laïcité, secular intolerance, 
and so on, do in fact complicate the implementation of freedom of conscience. 
Secularism is not a synonym of atheism and should not be deemed such. The word 
atheism is repugnant to most religious people. But it is an inseparable part of freedom 
of conscience. To my mind it is best for the State to aim towards protecting freedom 
of conscience, not just freedom of religion. In this respect, freedom of conscience 
includes freedom of religion; the former term is broader because it protects non- 
religious beliefs as well as religious ones. Such a policy — protecting freedom of 


4 M.P. Mtcedlov, Essays on Religious Studies, p. 81. 
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conscience — is more objective and can help eliminate the preferential treatment of 
some religions (incidentally, when I asked my students, in the framework of the 
Mohammed cartoons discussion, which freedom is more important, freedom of 
speech or freedom of religion, they answered freedom of conscience). 

Non-believers (they are about 25-30 per cent of the Russian population) 
generally dislike religious symbols. They sometimes complain to the courts 
about the national anthem and its reference to God. In 2007 a group of Russian 
academics, with Nobel Prize winner V. Ginsburg among them, wrote a famous 
letter to President Putin expressing their disagreement with religious symbols and 
the increasing clerical influence in public institutions, especially in public schools. 
They argued that policy should accept and respect non-believers, thus not using 
religious symbols in public institutions. This can be realized only by respecting 
freedom of conscience. 

A notable expression of these tensions has taken the form of a conflict between 
culture and Church. Orthodox icons are obvious religious symbols, but they are 
also cultural symbols, the property of the whole nation. A recent Russian case is 
instructive. The beautiful icon ‘Trinity’ by Andrey Rublev is widely considered to 
be a national treasure. It has been displayed in the Tretjakov Gallery for the last 
100 years. Its age and importance would seem adequate reasons to leave the icon 
untouched, but recently the administration of the ROC asked permission to exhibit 
it for three days in a famous monastery during an Orthodox holiday. We see here 
a battle between culture and religion for this icon, another sign of the influence of 
secularization in the modern world. 

So, has secularization achieved its goals and is religion outside the public domain? 
On one hand, of course, the influence of secularization is very strong. In Continental 
Europe it is proper to speak of the need for ‘re-evangelization’ to strengthen the 
faith among Christians. On the other hand, the exodus from the Churches does not 
necessarily imply a break from belief of any kind. Among European adults, about 70 
per cent still say they are religious (this figure is similar in Russia). On the strength 
of figures like these, some say that we are witnessing a process of desecularization. 
I disagree. Secularization is not likely to diminish. Yet religious symbols might be a 
way of accommodating religion in a secularized world. 

We are witnesses today to new forms of public religion. Hegel’s dialectics 
— thesis, antithesis, synthesis — applies here. In this context I understand religion 
as thesis, secularization as antithesis, and civil religion as synthesis (religion— 
secularization—civil religion). 


Religious Symbols and Civil Religion 


Civil religion might be part of the answer. Civil religion means a common unity 
on religious bases, not one belief for everybody. Civil religion is fundamental 
both to fostering religious pluralism and to providing public policy with a moral 
foundation. 
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If a nation has no symbols that everyone accepts, it could cause the society to 
split and lead to a moral vacuum. Religious symbols can be a means of acceptance 
of the highest values by all citizens. Emile Durkheim spoke about civil religion 
in the context of sociology of religion and highlighted the integrative function of 
religion, rituals and traditions: what he identified as the social content of religion. 
In contrast, Robert Bellah emphasized the religious content of society. According 
to Bellah, who has written extensively on this topic, ‘civil religion is about those 
public rituals that express the nexus of the political order to the divine reality’ .° 

The god of civil religion is the god of law and order more than the god of 
love and salvation. Many consider civil religion a very American matter. I don’t 
think so, however. I agree with Derek Davis° that civil religion is a sociological 
reality in every society. It manifests itself in different ways in different contexts. In 
any case, civil religion can prevent a nation from steering too far in the direction 
of a secularized culture. Civil religion is a complex of religious feelings, ideas, 
symbols which are used by the State to further its political goals. It is not ‘another’ 
religion; it exists in friendly connection with traditional religions. 

There are two main versions of civil religion: conservative and liberal. The 
main difference between them is in the level of mutual cooperation in State— 
Church relations. The liberal version focuses on human rights, on neutrality 
and separation. The conservative version focuses on the priority of the nation, 
on religious values as essential for the betterment of the nation. In the current 
American context, the conservative trend is the winner. Civil religion is a 
generalized public belief that accommodates within its structure as many 
religious and non-religious Weltanschauungen as possible. It is a form of 
connection between religion and politics. 

Civil religion might be of fundamental importance to the realization of State’s 
neutrality, to the guarantee of equality of religions or beliefs of the citizens. 
Moreover, civil religion might be a way of accommodating religion in a secularized 
world or of facing the reality of globalization. The phenomenon of civil religion is 
an expression of a friendly State—Church relationship and is a via media between 
separation and identification, between recognizing religion as a private affair and 
accepting it as an institutional form. Civil religion is essentially a civil covenant 
about society’s religious values. This phenomenon is very important for Russia, 
because civil religion is an innovative idea in the post-Soviet world that could help 
Russia in embracing religious pluralism. 

Unfortunately, many citizens in Russia exhibit little tolerance and respect 
for those who are outside the Orthodox tradition and have differing beliefs. 
Civil religion in the Russian context might be either a revival or a rejection of 
older religious ideas. It might also be a little of both, but whatever it is, I hope 


5 R. Bellah, in D.H. Davis, ‘Separation, Integration, and Accommodation: Religion and 
State in America in a Nutshell’, in Journal of Church and State, vol. 43 (Winter 2001), p. 12. 

6 D.H. Davis, ‘Separation, Integration, and Accommodation: Religion and State in 
America in a Nutshell’, in Journal of Church and State, vol. 43 (Winter 2001), pp. 5-17. 
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it will be fundamentally a tool to unite the nation, to give a moral ground for 
governing the country and for embracing religious pluralism. As a civil covenant 
on religious values, civil religion could bring society towards cooperation for 
the commonwealth, strengthening the nation and giving an ethical dimension to 
public policy. 

Are there differences in realizing cooperation in State-Church relations in 
Europe and in Russia? Yes. The main difference is that the EU countries try to 
provide cooperation on the basis of neutrality, in what we might see as a direction 
to the left, towards secularism. In Russia, the cooperation moves towards the right, 
towards a confessional regime. Civil religion in Russia could be a revival in the 
direction of religious freedom if it supports the neutrality of the State. But civil 
religion in today’s Russia is a ROC-centred civil religion; this is a major feature of 
the particularities of civil religion in Russia. 


Religious Symbols and Religious Freedom 


In recent times the involvement of religious bodies in politics has grown to cover 
a wide range of economic and social issues. For example, the discussion about 
religious instruction in public schools is evidence of how much religion has 
become politicized. 

The Russian Constitution presents the main features of separation: no 
established Church, institutional separation, secular State, equality of beliefs. 
Under the separation model, the State is theoretically incompetent to judge which 
religions are legitimate and which are not. It is simply not the business of the 
State. Its goal is to safeguard human rights, including religious freedom, for all 
citizens, religious and non-religious. In current Russian policy, however, we see 
something far different. As Alexander Solzenizyn said, ‘Russia is becoming free 
from secularism’.’ 

Russia’s commitment to the separation of Church and State depends, as it 
happens elsewhere, on the degree to which governmental affairs are grounded 
in, or look to, religious texts and personnel for direction. Officially, Russia has 
now adopted the separation model, but unofficially it practices an integration 
model, allowing for privileges for the ROC. Such a policy is typical not only in 
the regions of Russia but seems to be the policy of the Federal government as 
well. This trend can be clearly seen in several ways, for example, the increased 
efforts to establish Orthodox religious instruction in public schools, the presence 
of Orthodox priests in the army and in other State institutions such as universities, 
airports and hospitals. 

Many efforts are made to embed religious symbols in society. Some of them 
seem confused and contradictory, but they are discussed very seriously at State level. 
A couple of examples can clarify this trend. The ROC and its active members are 
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very insistent on the idea of new national holidays. Some politicians and leaders of 
Russian patriotic Orthodox organizations in Moscow want to celebrate the Russia 
Day on 21 September (in the Orthodox calendar the Day of God’s Mother) instead of 
12 July. By the way, that day is also the day of the Kulikov battle in 1380 against the 
Tatars-Mongols in which the Russians won a great victory (to this day many Tatars 
do not accept their defeat). In December 2008, in the centre of Moscow, a group of 
young people demonstrated against the ROC project to organize special groups of 
volunteers from Orthodox believers and to give them the task to grant public order. 
In my view, the focus on a special role for Orthodoxy in what is essentially a civil 
matter is very dangerous for national unity and for public order itself. 

The right to religious freedom and belief has to be recognized for every person, 
but it entails responsibilities as well. According to Leo Tolstoy conscience is the 
highest law for everything, and this law includes not only rights, but love too 
(interestingly, according to his wish, there is no religious symbol on his grave in 
Jasnaya Poljana). The State should not interfere in matters of personal belief or in 
the religious life of the Church or similar religious institutions. The State should 
also love its citizens, despite differences in their beliefs. Also, it should exercise 
more care in using religious symbols on public property. 


Conclusions 


Public religious symbols can be both good and bad for national and cultural identity. 
The place of religious symbols in public institutions depends on the answer to this 
question: do they legitimize beliefs for the people or do they exist as an ‘official’ 
religion of those in power? The answer to this question is connected to the mutual 
influence of democracy and religion. This mutual influence is expressed on one 
side in the democratic legacy of religion, and on the other side in the religious 
legacy of democracy. Democracy is most effective when there is no discrimination 
on account of religion and belief, due to a policy that deems all religions to be 
equal under the law. Citizens respect such a policy towards religion and belief, 
which fosters the development of good citizens. Tolerance and democracy must 
go hand in hand. This notion is fundamental for a healthy presence of religious 
symbols in public institutions. 

The new Russia must find a way for religion and democracy to be mutually 
supportive. Civil religion might be of help in this respect, enabling Russia to 
embrace freedom of conscience in a multi-confessional State while also refusing 
to embrace religious nationalism under the guise of patriotism. 
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The Legal Status of Islam in Western States 
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Chapter 26 
The Current Debate on Islam 


Mathias Rohe 


Introduction 


Muslims have been present in Europe since the early Middle Ages. A widespread 
fruitful exchange between Muslims, Jews and Christians has contributed to 
scientific, economic and cultural progress on this continent. Nevertheless, in 
many cases and over centuries encounters between European Christian and 
Muslim realms and societies were overshadowed by hostility and warfare. The 
Muslim conquest of European territory as well as the re-conquest and the colonial 
expansion of Europe created fear and an antagonistic perception of the respective 
‘other’. In Almoravid or Almohad Spain, non-Muslims came under heavy pressure 
After the Reconquista, Muslims (and Jews) were even expelled, killed or forcibly 
converted to Christianity. “The Turc’ then became the ‘Anti-Christ’ in the public 
mind, despite an ongoing political game involving the Ottoman Emperor on the 
European political stage. 

Thus, both the existence of Muslim individuals and minority groups under 
European Christian rule and the existence of non-Muslims under Muslim rule 
were perceived as an exceptional case at best. Individuals were usually welcome 
for purposes of trade and related issues. Under certain circumstances minority 
groups living constantly under ‘foreign’ rule enjoyed physical security and were 
granted a sometimes remarkable set of rights, but were still far from being treated 
equally with respect to the majority. In consequence, religious and legal treatises 
of the time did not recommend those minorities permanently to stay under this 
foreign rule and anxiously advised them not to lose their faith in a structurally 
hostile environment.' 

In our own days the situation has changed fundamentally. Former enemies 
have joined the United Nations. In Europe and America, millions of Muslims 
are living in secular democratic states by their own choice, contributing to the 
societies they are living in and forming a new part of European and American 
identity. Western secular legal orders grant them religious freedom and equal 
rights. Nevertheless, certain challenges for both Muslims and the European legal 
orders should not be overlooked. Certainly, freedom of religion and equality before 
the law prevent legislation and administration from having any religious bias. 


1 M. Rohe, Das islamische Recht: Geschichte und Gegenwart, 2nd edn, Munich, 
2009, pp. 147, 255 with further references. 
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Nevertheless, current legal institutions were developed in a concrete historical and 
social framework, Christianity playing a major if not crucial role in this regard. 
The legal integration of Islam, being much less institutionalized than Christianity 
or Judaism, has become a challenge for Western legal orders, which have to find 
ways of granting the full range of rights to Muslim individuals and groups by 
re-reading the existing rules, without affecting their validity. Certain differences 
concerning the range of such rights between Western states are evident. The 
widespread presence of a religion which is still perceived to be ‘foreign’ by the 
public at large might turn out to be a crucial litmus test for Western law and its 
daily practice. Chapter 29, by Andrea Pin, develops different models of shaping 
Islam-state relations, taking Bulgaria, Belgium, France, Spain, EU-initiatives and 
the United States as a basis for his comparative approach. While he attributes an 
underlying approach of reformulating a social contract to the European models, 
the United States is described as stimulating the dynamics between religion by 
cultivating the connections between religious affiliations and common life. 


Religious Issues 


In defining the legal status of Muslims in Western countries, we have to differentiate 
between religious and legal concerns. The former are regulated by the European and 
national constitutional provisions including article 9 of the European Convention 
on Human Rights (ECHR), which grants freedom of religion. The scope of these 
laws is not limited to private worship but also grants an adequate (but not an 
unlimited) protection of religious needs in various aspects of public law from 
building mosques to social-security issues.” Nevertheless, Western countries vary 
in their applications of these provisions due to differing interpretations regarding 
the desirable degree of distance between the state and religion. 

Freedom of religion according to Western constitutional orders includes far- 
reaching individual and collective rights. First, adherents of all religions must be able 
to enjoy their individual and collective religious rights equally,’ including religious 
practice in public spaces. This is granted by the European Convention on Human 


2 M. Rohe, Muslim Minorities and the Law in Europe — Chances and Challenges, 
New Delhi, 2007, pp. 79, 82-8. 

3 For an overview cf. R.B.-P. Aluffi and G. Zincone (eds), The Legal Treatment of 
Islamic Minorities in Europe, Leuven, 2004; R. Potz and W. Wieshaider (eds), [slam and 
the European Union, Leuven, 2004; European Parliament, Directorate General for Internal 
Policies of the Union, /slam in the European Union: Whats at Stake in the Future?, 
May 2007 (PE 369.031); M. Rohe and S. Elster, ‘Zur 6ffentlichrechtlichen Situation von 
Muslimen in ausgewählten europäischen Ländern’, in Bundesministerium des Inneren 
Wien/Sicherheitsakademie, Perspektiven und Herausforderungen in der Integration 
muslimischer MitbiirgerInnen in Österreich, Vienna, May 2006. 

4 There are certain exceptions in some European states governed by a state-church 
model. 
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Rights as well as by national constitutional provisions. Therefore, no religion can 
be considered to be ‘foreign’ or ‘alien’ or ‘domestic’ respectively from a legal point 
of view (which is not necessarily very popular in various Western countries). The 
second formal level on which freedom of religion is granted is related to constitutional 
guarantees of freedom of religion that may have an impact on relations governed by 
civil law, specifically (but not exclusively) employment law. In this field, possibly 
conflicting interests of employers and employees have to be weighed with respect to 
the employee’s religious needs on one hand and the employer’s needs on the other.’ 
Finally, religion can be simply practised on an informal level. It is mainly in this 
sphere of religious rules in everyday life that a European or Western Shari’a (in this 
context: Islamic ‘theology’) is possibly developing.° 

While individual religious practice of Muslims is well established under 
relatively clear-cut legal provisions, the establishment of Muslim bodies or 
organizations dealing with the state in matters of necessary cooperation is still at an 
early stage in many Western countries. There are common challenges to be faced. 
How to reconcile the existing legal models, which are secular, but rooted in state— 
church relations, with Muslim diversity and the widespread lack of organizational 
structures which is characteristic of Islam? While some countries rely on a more 
or less grassroots approach, others have chosen an active policy of supporting 
and even implementing Muslim organizations according to their existing system 
of state—collective religion relations. Carmen Garcimartin, in Chapter 28, gives 
insights into the remarkable Spanish approach where in 1992 an agreement 
between the Spanish state and the Islamic Commission was concluded, regulating 
various fields of law ranging from marriage, education, religious spiritual care 
and other issues up to public financing. She points out the remaining problems, in 
particular with respect to workability and legitimacy of the Islamic Commission. 


Legal Issues 
While Islamic legal norms were applied in Europe from the Middle Ages until the 


end of the Ottoman Empire, within Europe today they are applied only in Greece 
to the Muslims of Turkish and Bulgarian origin in Thrace, for historical reasons.’ 


5 For details cf. M. Rohe, ‘Schutz vor Diskriminierung aus religiösen Gründen im 
Europäischen Arbeitsrecht — Segen oder Fluch?’, in R. Krause, W. Veelken and K. Vieweg 
(eds), Gedaechtnisschrift für Wolfgang Blomeyer, Berlin, 2004, p. 217. 

6 M. Rohe, ‘The Formation of a European Shari’a’, in J. Malik (ed.), Muslims in 
Europe, Münster, 2004, p. 161; excellent studies of recent developments are presented by 
W.A.R. Shadid and P.S. van Koningsveld, ‘Religious Authorities of Muslims in the West’, 
in Intercultural Relations and Religious Authorities: Muslims in the European Union, 
Leuven and Paris, 2003, p. 149, and by J. Waardenburg, Muslims and Others, Berlin and 
New York, 2003, pp. 241, 308 and 336. 

7 K. Tsitselikis, ‘The Legal Status of Islam in Greece’, in M. Rohe (guest ed.), Sharia 
in Europe, Die Welt des Islams 3/44 (2004), pp. 402, 417. 
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The starting point for the application of Islamic law norms in the West today is 
how the laws of the land are interpreted as to whether and to what extent ‘foreign’ 
norms might be applied. The law of the land alone has to decide on that: the 
legal system is not multicultural as far as it concerns the decisive exercise of legal 
power. But within this framework, however, the legal system has the flexibility to 
accommodate pluralism to a certain extent. 

Foreign legal norms — Islamic provisions among them — are applicable on four 
levels, three formal and one informal. Firstly, Private International Law (which 
regulates conflicting laws pertaining to civil matters) is one level on which Islamic 
legal rules can be directly applied. Today, there is no legal system known to refuse 
the general application of foreign legal norms. Civil law essentially regulates the 
legal relations between private individuals, whose welfare is of prime importance. 
This includes the continuity of existing legal relationships (such as marriage) when 
crossing ‘legal borders’. Nevertheless, the legal community in a particular country 
may decide that in certain matters the same substantial law should be applicable 
to everyone resident there. This would be the case particularly in matters touching 
the roots of legal and societal common sense like those regulated by family law. 
Thus, when foreign legal norms are applied, the result must comply with the law of 
the land and public policy. The main conflicts between Islamic and European laws 
concerning family matters and inheritance arise over constitutional (and human) 
rights such as gender equality and freedom of religion, including the right not to 
believe. Provisions reflecting classical Islamic law preserve strict separation between 
the sexes with respect to their social roles as well as far-reaching segregation of 
religions under the supremacy of Islam. The application of such provisions would 
very often contradict the public policy of the respective Western state dealing with 
these rules, in which case they would be replaced by the law of the land in general. 

A second area for the indirect application of foreign legal norms exists within 
the framework of so-called ‘optional’ civil law. For example, there are various 
methods of investment which avoid violations of the Islamic prohibition against 
usury.® Islamic investment has reached considerable importance in a number of 
Western countries without causing major legal problems. In the field of matrimonial 
law, the introduction of Islamic norms into marriage contracts has also been 
accepted within the framework of optional law. Thirdly, a few European states 
like Spain and the UK have introduced Islamic legal provisions concerning family 
matters that can be applied in Muslim communities or by the whole population on 
a voluntary basis. In sum, the formal incorporation of Islamic law is an exceptional 
case relating to merely formal legal provisions like the procedural (but not the 
substantive!) aspects of marriage contracts. In other Western countries, such 
legislation has not been proposed. These states maintain centralized control over 
the definition and enforcement of core rights and duties of the citizenry as a whole, 
irrespective of ethnic, religious or other group affiliation. Thus when conflicts arise 


8 K. Baelz, ‘Sharia Jet Set: Islamic Banking’, in amo Berichte und Analysen 57 
(Spring 2009), pp. 14-17 with a rich factual background. 
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between commonly defined individual rights and collective claims, the former will 
prevail. The constitutions in force would not permit another solution, for example, 
the introduction of laws that would abolish gender-neutral equal rights in favour 
of a system of mere ‘equal dignity’, because distinguishing between the sexes on 
the basis of typical social roles would clearly violate constitutional norms. Thus 
personal and family matters cannot be seen as merely ‘private’. 

Besides these formal ways in which Islamic legal norms can be applied, people 
are in principle free to agree on the methods and results of non-judicial dispute 
resolution and to seek solutions to social problems that do not involve adjudication 
by state authorities. Via private non-judicial dispute resolution, parties are free 
to arrive at solutions that are compatible with state legal codes and fall within 
the boundaries of public policy. In matters of family law, relatives will often be 
consulted first. Recent research indicates that many Western Muslim-immigrant 
communities maintain the structures of family life from their countries of origin? 
and can be reluctant to use legal remedies available in the countries where they 
live because they believe that they are bound by different legal orders. This is also 
true for some Muslims who were born and grew up in the West or who converted 
to Islam, insofar as they consider Islamic legal norms to be an integral part of their 
religious belief (I have personal knowledge of such a case in Bavaria in 2007, 
where a woman tried to get divorced after having entered solely into an ‘Islamic’ 
marriage in Germany, which is not considered to be valid under German law and 
therefore cannot be dissolved by state courts. Other cases were reported to me in 
Canada concerning Somali women and in the UK). Others are simply unaware of 
the fact that regarding certain matters of family law (for example, marriage and 
divorce) the secular law of the land must be observed — otherwise the intentions 
and actions of the parties involved are not legally valid. In some other cases 
legal decisions of the state of residence are simply not recognized by the state 
of origin, thus forcing the parties involved into informal solutions. In Germany 
some refugees from Iraq and other war-torn countries lacking functioning legal 
systems were not able to obtain the necessary documents for marriages considered 
valid by the state, so instead they ‘married’ according to Islamic custom, with the 
participation of an imam and witnesses. 

The question is whether extra-judicial dispute resolution can create viable 
solutions for accommodating the interests of the parties involved in a manner that is 
consistent not only with the community’s standards but also with the indispensable 
law of the land. It is not by accident that the most heated debate” on this topic has 


9 Z. Badawi, ‘Muslim Justice in a Secular State’, in M. King (ed.), God 5 Law versus 
State Law, London, 1995, p. 65; M. Simonet, ‘L’étranger entre deux droits: les facteurs 
d’adhésion des populations étrangères aux systèmes judiciaire et juridique français’, in Ph. 
Kahn (ed.), L'étranger et le droit de la famille, Paris 2001, pp. 118, 139ff.; E. Rude-Antoine, 
‘La coexistence des systèmes juridiques différents en France: l’exemple du droit familial’, 
in Ph. Kahn (ed.), L'étranger et le droit de la famille, p. 161. 

10 M. Rohe, Das islamische Recht, p. 314 with further references. 
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arisen in Canada, where in the province of Ontario an Islamic arbitration board was 
established by some extremely traditionalist and even extremist Muslim lawyers 
under the then Arbitration Act (1991), substantially then restricted by the Family 
Law Act 2006. In the province of Quebec, such arbitration was never accepted and 
expressly rejected by Parliament. Nevertheless, on an informal basis Islamic legal 
thought is still present in Canada. Anne Saris and her PhD-candidate Jean-Mathieu 
Potvin collected respective data by extensive qualitative interviews among Muslims 
in Montreal, the results of which are presented in Chapter 27. Their main concern 
was to find out whether a parallel justice system exists in the Montreal Muslim 
communities, and to what extent state and Muslim religious dispute resolution 
processes are insular or overlapping. They discovered a highly dynamic system of 
accommodating the given legal framework and legal-religious needs and creeds. 
In sum, all the chapters in this section clearly demonstrate the need for concrete 
work on specific topics related to Muslims in the West — from grassroots research 
to modelling — rather than the following of sweeping generalizations, which is still 
a widespread phenomenon in this field. 


Chapter 27 
Canadian Muslim Women and Resolution of 
Family Conflicts: An Empirical Qualitative 
Study (2005—2007) 


Anne Saris and Jean-Mathieu Potvin 


This chapter is based on data collected from a qualitative research project 
conducted between 2005 and 2007. The project was born in the context of the 
debates in Canada surrounding religious arbitration of family disputes. While in 
the province of Ontario faith-based arbitration was recognized by the state until 
2005,' in the province of Quebec arbitration of family disputes was prohibited in 
general (art. 2639 al. 1 of the Quebec Civil Code: ‘Disputes over the status and 
capacity of persons, family matters or other matters of public order may not be 
submitted to arbitration’). 

At that time, to our knowledge, no research had yet been undertaken to explore 
the reality on the ground, particularly within the Muslim communities, even though 
alternate dispute resolution is documented as an important part of the informal 
legal landscape in Western societies such as Great Britain, the United States and 
Canada.’ For instance, in Great Britain, ‘Shari’a courts can pass arbitration awards 
through the use of the Arbitration Act of 1996 and some research has addressed 
this phenomenon although not its actual process.* 


1 Arbitration Act, L.O. 1991 C. 17 was amended in 2005 by the Act to amend the 
Arbitration Act, the Child and Family Services Act, the Family Law which specified that 
only Canadian law can be used for family arbitration. 

2 See A. Quraishi and N. Syeed-Miller, No Altars: a Survey of Islamic Family Law 
in the United States, available at: www.law.emory.edu/IFL/cases/USA.htm (downloaded: 7 
December 2004), pp. 35-7; J. Cesari, L islam a l’épreuve de |’Occident, Paris, 2004, pp. 94— 
6; W. Menski, ‘Muslim Law in Britain’, in Journal of Asian and African Studies 62 (2001), 
pp. 155-8; S. Bano, ‘Islamic Arbitration and Human Rights in Britain’, in Journal of Law, 
Social Justice and Global Development, Special Issue, 1 (2007) available at: www.warwick. 
ac.uk/fac/soc/law/elj/Igd/2007_1/bano/ (downloaded: 11 October 2008); I. Yilmaz, ‘Muslim 
Alternative Dispute Resolution and Neo-Ijtihad in England’, in Alternatives. Turkish Journal 
of International Relations 2:1 (2003) available at: www.alternativesjournal.net/volume2/ 
number1/yilmaz.htm (downloaded: 24 February 2005). For Ontario, Canada, see M. Boyd, 
Dispute Resolution in Family Law: Protecting Choice, Promoting Inclusion, attorney general 
report 2004, available at: www.attorneygeneral.jus.gov.on.ca/english/about/pubs/boyd/. 

3 See I. Yilmaz, ‘Muslim Alternative Dispute Resolution and Neo-Ijtihad in England’. 
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The aim of the project was to comprehend the ways that Montreal Muslim 
women in particular seek to resolve the family problems they encounter. We 
therefore sought out, through semi-directive interviews, the experience and 
opinions of 24 women, representative of a variety of geographic and ethnic origins 
and immigration histories and who also reflected different relationships to Islam 
as a religion. Eighteen of the 24 women had direct experience of negotiating 
family conflicts while six expressed opinions. Furthermore, we sought to establish 
a broader picture through interviews with a number of different agents who are 
involved in family conflict resolution. A total of 37 persons were interviewed 
including: five community workers, four social workers, 13 Muslim religious 
counsellors (five full-time imams of mosques, six part-time or occasional imams, 
two non-imams), six accredited family mediators, one lay mediator, two judges 
and six lawyers. 

This chapter focuses on two interrelated questions that were at the centre of 
this research: 


1. Does there exist in the Montreal Muslim communities a parallel justice 
system for the resolution of family disputes? 

2. To what degree are the Quebec civil justice system and Muslim dispute 
resolution processes insular or, on the contrary, overlapping? 


In its last section, the chapter examines the way the debate has been framed around 
faith-based arbitration. 


Functions of Agents in Family Disputes According to Women and Religious 
Counsellors 


Many women sought out the help of a number of different agents, but for 
different reasons. For example, amongst the 18 (of 24) women interviewed who 
had experienced family conflict, five consulted with both a religious counsellor 
and a lawyer, while one woman consulted solely with a religious counsellor.’ 
Amongst the women interviewed, most had used the services of a social worker 
or community worker and some had consulted lawyers, mainly from legal aid 
clinics. None of them had seen an accredited family mediator. Two reasons 
would appear to account for this: on the one hand accredited mediators did not 
speak their mother tongue or come from their ethno-cultural community, and on 
the other hand other women wrongly associated accredited mediation with the 
informal mediations they experienced with religious counsellors, social workers 


4 Three of them had been married religiously in Canada, three in their country of 
origin. 

5 Amongst the 18 women interviewed, 13 dealt with lawyers (nine dealt with legal 
aid lawyers). 
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or community workers and therefore did not see the use of it. Also, one woman 
had been divorced in Tunisia (her father represented her) and another one had been 
in contact with the Algerian consulate in Canada in order to divorce. 


Dissimilarity of Functions with Some Rare Overlap between Civil Agents and 
Religious Counsellors 


The functions attributed to civil and religious agents by the women respondents 
are presented in Table 27.1. 

It is worth noting that there exists a correlation between frequenting mosques 
and consulting a religious counsellor since five out of the six women who consulted 
an imam say they have a more ‘integral’ relationship to religion. However the 
fact that the majority of the religious counsellors characterize their clientele as 
essentially ‘less practising’ Muslims, rarely seen in mosques, leads one to think 
that ‘selective and discrete’ Muslims also have recourse to them.° 

Regarding recourse to the official legal system,’ it appears that a number of 
Muslim women were not intending to use the Quebec tribunals but were ‘pushed’ 
to do so. For instance, a legal aid lawyer we interviewed mentioned that a 
substantial number of their Muslim clientele were referred to them by the social 
welfare organizations. Indeed in Quebec, social solidarity (social welfare) only 
intervenes when family solidarity does not exist or does not work. Hence a married 
or divorced woman who requests social welfare needs to prove that her husband 
or ex-husband is unable to pay her any alimony and therefore will need to go in 
court to exercise her right to alimony. Another avenue by which Muslim women 


Table 27.1 Function attributed by women respondents 


Civil agents Religious counsellors 


Religious advice 
(2 Canadian Muslim Women (CMW)) 


Reconciliation: social and community Reconciliation (divorce prevention) 

workers (18); lawyers; family abroad and positive moral influence on husband 
(1 CMW) 

Negotiation of separation agreements Mediation of separation agreements 

(accredited mediators (2), lawyers, (0 CMW) 

social and community workers) 

Ending the matrimonial relationship: ‘Religious’ divorce: 

judges (separation from bed as witness (mainly) 

and board, divorce); (2 CMW) 


consulates of country of origin (2) 


6 J. Cesari, L islam a l'épreuve de |’Occident, pp. 72-88. 

7 M. Chiba, ‘The Channel of Official Law to Unofficial Law in Japan’, in A. Allott 
and G.R. Woodman (eds), People s Law and State Law. The Bellagio Papers, Dordrecht and 
Cincinnati, 1985, pp. 207-16. 
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are directed towards the tribunal is through cases of domestic violence. In those 
cases, social services will strongly push women to end their marriage. 

The religious counsellors confirm what the women participants assert as to their 
main functions of advisor and conciliator. A minority (six out of 13) add mediation 
of separation agreements, which represents 2 per cent to 30 per cent of their cases 
and deals with: mahr, child custody, alimony, division of family assets. 


‘Adjudication’? 


Religious counsellors presented themselves as the advisors to both spouses or 
as a neutral party. When they play the role of mediator in the context of divorce 
agreements, a few religious counsellors mention that they sometimes give a 
decision or shift their role to that of arbitrator when the parties cannot come to 
an agreement on their own. However, the result is never considered obligatory 
or final by either the counsellor or the parties, and the mutual consent of the 
parties must always be obtained regarding the content of the agreement itself 
(which can be oral or written). Thus neither the religious counsellor nor the 
parties recognize in the counsellor an adjudicatory authority that can replace the 
state judge. 

Furthermore most of the religious counsellors admit openly that clients 
(including women) ‘shop for’ the solution most advantageous to themselves by 
comparing the opinions of different imams. In addition, some religious counsellors 
mentioned that many Muslim women know their rights under Quebec law and that 
on several occasions women referred to and argued on the basis of Quebec law in 
negotiations with their husbands. 


Clear or Unclear Interaction between Norms/Agents 
According to Canadian Muslim Women 


Amongst women participants, four different perceptions of family norms can be 
noted. First, some women will choose the norm that has the best outcome for 
themselves: their motivation is result-oriented (no hierarchy between systems). 
Second, other women will have internalized the idea that the state legal system 
is the prominent system while comparing it to other legal systems (religious 
or foreign state). Third, some women will still give a prominent place to the 
state legal system while criticizing it for not being fully adapted to their profile 
and requiring that such adaptation should be done (Quebec-born converts and 
second-generation immigrants or immigrants who had arrived in Quebec at 
a very young age). Fourth and finally, one woman put above all the religious 
normative system. She was Algerian and wanted to make sure that following 
the Quebec law would not go against the precepts of her faith (she made a clear 
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distinction between Shari’a and the Algerian legislation referring to the first). 
She nevertheless used the Quebec Court. 

Most women considered that Muslim religious norms were compatible with 
Canadian law due to the equitable rights which Islam accords women. Those who 
found the two systems incompatible were of the opinion that Shari’a or Muslim 
religious law placed women in a subordinate position and that Muslim religious 
norms should be adapted to the Canadian context. 

Regarding the contemporary debates relating to religious tribunals, most of 
the women said they had not followed closely these debates (seven said that they 
were not aware of them). The majority were against the creation of such religious 
tribunals because they thought that women would not be protected in such 
institutions or because they did not see the use of such tribunals since according 
to them the decisions of Canadian courts were not contrary to Islamic values. Two 
women thought that this was not the time for creating such religious tribunals. 
Two other women favoured the creation of such tribunals as they would take into 
account the specificities of the Muslim community. 

Finally, we noted that in the eyes of these women there did not exist an 
unofficial Muslim legal system in Montreal (that is, an organized, coherent and 
complete set of norms, processes and institutions). 


According to Civil Agents 


Non-negotiable norms and insularity Most of the civil agents describe their work 
with Muslim couples as requiring adaptation to their cultural diversity as well as 
an understanding of their religious values. For them, however, the values of the 
Canadian and Quebec Charters and of the Quebec Civil Code are not negotiable. 
For instance, all of them mentioned that they would not take into consideration 
religious norms that would not be in the best interest of children. Furthermore, 
according to the large majority of them, there is no room for legal pluralism in 
the sense of an explicit recognition and application of religious norms by the state 
legal system. 


Plurality of norms While the large majority of civil agents share a view of 
their legal system as being insular to any other norms, a minority seems to think 
otherwise, enabling to some extent a certain inter-normativity that is a certain 
encounter between religious norms and civil norms within the civil forum. Indeed 
a social worker, based on her knowledge of the laws of the country of origin of 
her client, mentioned that she makes sure that the husband agrees in the interim 
divorce settlement to give the religious divorce. When asked what the reaction of 
the Quebec judge has been to this clause, she replied that once she has explained 
to the judge the importance of getting this religious divorce, usually the judge will 
agree to homologate the interim divorce settlement. It seems that in her mind, 
since the settlement was applicable only in the interim, the issue of enforceability 
would not be raised. 
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Other agents dealt with Muslim norms but in an implicit manner. For instance, 
an accredited mediator gave us the example of the payment of a lump sum (without 
mentioning the word mahr) being included in a separation agreement. 

Another way to deal with the matter is to use such a settlement as proof of 
the husband’s intent to grant the religious divorce, proof that might be of some 
use before the foreign tribunals or religious bodies. It seems that it is with this 
idea in mind that Judge Rousseau, in a family law case, specifically mentioned 
in her judgment the fact that the talaq had been given by the husband during the 
hearing.* 


According to Religious Counsellors 


All religious counsellors mentioned that Shari’a makes it obligatory for Muslims 
to obey the laws of the country in which they live. Certain religious counsellors 
give more particular attention to Canadian laws and legal procedures than others. 
When it comes to divorce, five out of the 13 religious counsellors either equate the 
civil divorce process with the Islamic one, or at the very least, attribute a defective 
character to a divorce which is not sanctioned by the state legal system. The other 
religious counsellors do not give any particular weight to the civil divorce which 
is why they insist on the ‘Islamic’ divorce instead, whether effected before or after 
a civil one. The latter would not conduct a marriage for a Muslim woman who did 
not have divorce papers from an imam even if she had a civil divorce. 

In the case of the divorce settlement, two religious counsellors have in a few 
rare cases taken part in a meeting between the two spouses and their lawyers 
(who were not Muslim) in order to help reach an agreement concerning child 
custody. They both mention that their religious advice was actually agreed upon 
by all present. In the case of financial settlements, some religious counsellors 
occasionally help to negotiate such agreements. Two have contacted the lawyers 
of the parties to revise the agreement and had it presented to the civil court dealing 
with the divorce for approval. Another suggested his clients have a post-separation 
agreement notarized, while most religious counsellors leave the following steps 
(outlined in Table 27.2) entirely up to their clients. 


Table 27.2 Reading of Shari’a 


Majority of religious counsellors Quebec law 

Access to divorce limited for wife Gender-neutral access to divorce 

Child custody rules: age and gender Best interest of child 

Dower, limited maintenance Alimony according to needs and resources 
Each spouse keeps own assets Equal division of assets 


8 S.L c. E.E., Cour supérieure (C.S.), Laval, 540-12-006295-992, AZIMUT/SOQUIJ, 
AZ-50331796. 65 & 66. 
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Cases of Insularity vis-à-vis Quebec Legal Norms 


Although many religious counsellors apply a rather patriarchal reading of 
the Shari’a, as illustrated by the table above, certain religious counsellors are 
conscious of the harm they could cause if they narrowly applied it and therefore 
refer to more equitable norms or allow the parties to negotiate on the basis of 
such norms. In some cases, the norm is constructed endogenously and applied 
without any reference to Quebec law (emphasis on consensual divorce; divorce 
of the wife without consent of the husband; principle of the best interest of the 
child with multiple criteria, appreciation in concreto, discretion in evaluating; 
division of assets). In other cases, Quebec law is more clearly brought to bear 
on the substance of the resolution of the dispute within a framework of Shari’a 
principles that enable such flexibility (reference to Quebec norms for alimony 
under the principle of ‘maintenance debts’ accrued during the marriage, or under 
the institution of mut’a, or the division of assets under the principle of freedom of 
disposal of one’s property through contractual stipulation). 

Here, the internal diversity ofjuristic opinions, the flexibility ofcertain principles 
and the potential influence of discourses of reform inherent to the Islamic rural 
tradition are agents crucial to an understanding of how these religious counsellors’ 
readings of the Shari’a may overlap, or otherwise interact with, Quebec law. 

In conclusion, we found there was no such thing as an unofficial and organized 
Muslim legal system in Montreal that may exist parallel to the state justice system. 
Rather we noted the existence of a varying set of adaptable processes revolving 
around individual religious counsellors who, depending on the counselor and the 
issue, grant varying degrees of authority to Quebec family law norms and courts. 


What Lessons Regarding the Issues of Faith-Based Arbitration and the 
Secularization of Shari’a? 


The debates on faith-based arbitration in Canada (Quebec and Ontario), as well as in 
the United Kingdom, have concentrated on opposing religious systems against state 
systems (without acknowledging, for instance, the role of the consulates), placing 
more emphasis on the idea that faith-based arbitration questions the universal 
principles of justice, of equality before the law, and of common citizenship. 

During these debates, some claimed that the state system was inherently good; 
others proclaimed the same for the religious system. State law was portrayed as 
being the only one that counted, as being homogenous and objective (reasonable 
citizen being the standard). Regarding local religious norms, some presupposed 
that, in time, these norms would be acculturated and secularized and that it was 
inevitable that religious bodies would seek to use the avenues that state law was 
offering them (namely arbitration acts) in order to have more power over their 
‘clientele’ and, in a very symbolic and formal fashion, by setting up faith-based 
arbitration boards whose awards could be recognized by state law. 
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However, the situation on the ground seems far more complex. Indeed, the 
interaction between state law and religious norms takes on multiple facets, one 
of which being the implicit normativity we described in this chapter. Indeed there 
exists a number of ways by which a Muslim can have his/her religious or cultural 
norms taken into consideration in a separation agreement (see also consent orders 
in England). Peter Komos, an NDP member of the Ontario Parliament, during the 
debate relating to the amendment of the Arbitration Act in Ontario, stated: 


Will there still be religious arbitration? You bet your boots. We have public 
judges who are impartial, neutral in every respect, who don’t bring ethnic biases 
and religious biases into the courtroom. Mark my words: there will be rabbis, 
there may well be pastors of any number of Christian faiths, there could be 
priests from the Catholic faith or the Anglican church, religious leaders from 
Sikh communities and imams from Muslim communities who will do what’s 
required to register as arbitrators and who will be conducting arbitrations, who 
will be purporting to enforce and apply the law of Ontario but will be doing it 
with the inherent bias of their faith.’ 


Therefore when one is concerned by the power play at stake during the negotiation 
of the consequences of the marriage breakdown, one should not only look into 
the formal text of the separation agreements but also into the process that led to 
it. Indeed some studies have shown that in mediation often the weaker party is 
encouraged to accept a settlement considerably lower than if they had gone through 
adversarial process.'° This is not to say that all Muslim women are vulnerable 
in such negotiations as we have seen that some of them practice ‘bricolage’ and 
forum shopping. In that sense they are agents in a situation of legal pluralism." 
Furthermore, as we have seen in Quebec, not all religious bodies want to be 
‘recognized’ by the state. The notion of semi-autonomous social field developed 
by Sally Moore (‘The semi-autonomous social field has rule-making capacities, 
and the means to induce or coerce compliance; but it is simultaneously set in a 
larger social matrix which can, and does, affect and invade it, sometimes at the 
invitation of persons inside it, sometimes at its own instance’)'* is useful here as it 
enables the conceptualization of relations between a state order and a religious one 
where the latter does not rely upon state law to determine its power or authority. 


9 www.ontla.on.ca/web/house-proceedings/house_detail.do?Date=2005-11-28&Parl 
38&Sess=2&locale=en. 

10 D. Greatbatch and R. Dingwall, ‘Who is in Charge? Rhetoric and Evidence in the 
Study of Mediation’, in Journal of Social Welfare and Family Law 17 (1993), pp. 199-206. 

11 As de facto situation: ‘the condition in which a population observes more than one 
body of law’. G.R. Woodman, ‘The Idea of Legal Pluralism’, in B. Dupret, M. Berger, L. 
al-Zwaini (eds), Legal Pluralism in the Arab World, The Hague and Boston, 1998, p. 3. 

12 S. Moore, ‘Law and Social Change: The Semi-Autonomous Social Field as an 
Appropriate Subject of Study’, in Law & Society Review, 7 (1973), p. 720. 
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Furthermore, the notion of secularization of Shari'a}? does not explain 
adequately the dynamics of the social field in question. Indeed, not only does the 
discourse of the religious counsellors not conform to the idea of a separation of 
law, morality and religion, it also shows an internally diverse and fluid picture. This 
picture reveals to us that when Shari’a converges or overlaps with Quebec law, our 
analysis gains in depth from moving between the viewpoints of the normative 
orders concerned. From the perspective of the Quebec legal order, Shari’a may 
seem to either yield or mutate when the parties and/or the religious counsellor give 
weight to the former in the family dispute process. But the same phenomenon can 
also be explained, at least in part, by endogenous agents if we recall the later legal 
history of the wider Muslim world, which involves the spread of discourses and 
practices of reform (from the mid-nineteenth century onward) that were influenced 
by and shaped legal modernization projects there (i.e., the codification and reform 
of marriage and divorce laws). This eventually led to the wider acceptance among 
Muslim scholars of selecting rulings from a variety of juristic schools of thought, 
according to what they deem better to fit modern social conditions, as well as an 
acceptance of state intervention into rules of evidence and procedure. A number of 
religious counsellors have quite apparently interiorized this pragmatic and eclectic 
attitude to the Islamic juristic tradition. However this is not to say that the context 
has no influence nor that the clients of these religious counsellors do not engage in 
a discussion with some of them, therefore adding some diversity. 


13 J. Cesari, When Islam and Democracy Meet: Muslims in Europe and in the United 
States, New York, 2006. 
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Chapter 28 
The Implementation of the 1992 
Agreement in Spain 


Carmen Garcimartin 


Background and Approval of the 1992 Agreement 


The Islamic community in Spain faces a challenge common to Muslim groups 
in Western countries: that of adapting itself to a non-Islamic society. The 
accommodation of the Muslim community is usually attained by means of 
juridical institutions that are intended to implement religious liberty in general, 
both with respect to individuals and to communities. Its final aim is to achieve 
a presence in society and a way of life as much in accordance with Islamic 
principles as possible.' 

A Muslim population lived in Spain from the eighth until the seventeenth 
century, when they were expelled from the country. There has not been a significant 
number of Muslims living in Spain since then, apart from the small territories 
pertaining to Spain in North Africa. 

Spain was an officially Catholic country until the approval of the Constitution 
of 1978, and Islamic communities could not be recognized until then. There were 
some Islamic cultural centres, but they were both few and ambiguous in their links 
to the Islamic community. Religious liberty and equal treatment under the law 
were restated as principles and fundamental rights in the 1978 Constitution. They 
were partially developed in the Religious Freedom Act of 1980. As an outcome 
of these principles, Agreements with Evangelicals, Jews and Islamic communities 
were signed in 1992. Islamic communities came together in one entity, the Islamic 
Commission in Spain (CIE), which would become the body to conclude the 
Agreement with the Spanish Government. This Agreement, unmodified since its 
approval, provides the framework of the juridical status of Islam in Spain. 

There are not many specific features in this Agreement additional to those 
governing the general status of religious denominations stated in the Religious 
Freedom Act. Moreover, the contents of the Agreement are quite similar — many 
articles even identical — to the Agreements with the Evangelicals and with the 
Jews. Thus, as a general approach we can say that the Agreement with the Islamic 
Commission of Spain was set up according to a standard scheme, to grant the 


1 J. Mantecón, ‘El status legal del Islam en España’, in Derecho y Religion, I 
(2006), p. 183. 
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Islamic communities some benefits — the same as those enjoyed by other religious 
denominations — rather than to recognize particular aspects of Islam. In fact, 
the Agreement regulates some juridical figures that are not of great concern for 
Muslims, like religious leaders’ status, while other items highly relevant for them, 
like divorce or talak, were set aside. Specific issues and their development will be 
examined next. 


Development of the Agreement 
Places of Worship and Cemeteries 


Unlike the Agreement with the Catholic Church, the Agreement with the CIE 
defines the places of worship. The reason is that the Catholic places of worship are 
easily distinguishable, because Canon Law regulates their consecration as a place 
of worship, while non-Catholic places of worship include a wide range of concepts 
which demand definition in order to avoid the chances of distortion of the law.’ 

Mosques or places of worship must meet two requirements to be considered 
as such: permanence and exclusivity in their use for Islamic prayer, training or 
spiritual support. They can be annotated in the Registry of Religious Bodies. 
Although this is not compulsory it is highly recommended because of its impact 
on tax exemption. 

There has not been any specific legislative development of this article. 
According to general Spanish Law, these places enjoy immunity. In the event of 
expropriation, the Islamic Commission of Spain must first be heard. Mosques may 
not be demolished unless first divested of their sacred nature. They shall also be 
exempt from temporary occupation and the imposition of easements. 

Problems in this field arise mainly from the lack of regulation of some issues 
that are in the power of local authorities: the assignment of public land to build 
mosques or locate cemeteries, and the licence that must be obtained to open a 
new place of worship. The Spanish Supreme Court, overturning certain local 
government practice, stated that places of worship should not require the same 
licence required for business or trade places in order to be opened.*? However, 
places of worship are intended to sometimes hold a great number of people. Thus 
it is not unreasonable to expect compliance with certain safety standards to allow 


2 See I.C. Iban, L. Prieto Sanchis and A. Motilla, Manual de Derecho Eclesiástico, 
Madrid, 2004, pp. 203-4. 

3 Cases of the Supreme Court June 24th 1988 and June 18th 1992: sentencia del 
Tribunal Supremo (Sala de lo Contencioso Administrativo) 4872/1988, de 24 de junio 
(www.poderjudicial.es/jurisprudencia/consulta, Id. Cendoj 2807913001198810243); 
sentencia del Tribunal Supremo (Sala de lo Contencioso Administrativo) 11151/1992, 
de 18 de junio (www.poderjudicial.es/jurisprudencia/consulta, Id. Cendoj 
28079 130011992103284). 
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places to be open to the public. To avoid the uncertainty that this situation might 
cause, enactment of a statute that clearly states such requirements for opening a 
place of worship would be desirable. 

Regarding cemeteries, there is a specific provision in the Agreement: all due 
measures shall be adopted to observe traditional Islamic rules about burial, graves 
and funeral rites, both in private Muslim cemeteries and in the plots reserved for 
Muslim burials in public cemeteries. This last provision is an unusual statement, 
taking into account the general trend towards the secularization of cemeteries, 
precisely to avoid any kind of discrimination because of religious beliefs.* 


Religious Leaders 


Since Islamic denominations have no religious hierarchy, the Agreement uses 
the expression ‘religious leader’ instead of ‘religious minister’, as the Islamic 
Community expressly requested. Nevertheless, some problems may arise from the 
idea of what an Islamic leader is. According to the Agreement, people devoted on 
a regular basis to guiding the communities, leading prayer, training and providing 
for Islamic spiritual support shall be considered Islamic religious leaders. Imams, 
that is, those members of the community that lead the common prayers, can 
undoubtedly be considered the equivalent of religious ministers, but the article 
also applies to people in management roles. It is unclear whether these people 
must be considered as religious ministers, given that they do not perform religious 
duties. Neither the Agreement with Jews nor the one with the Evangelicals consider 
people with management roles as religious ministers. 

Regarding their juridical status, religious leaders have the same civil rights and 
duties as other citizens. Their condition is seldom taken into account, except in such 
matters important enough to be considered as implying particular juridical status. 

Foreign Islamic leaders who are devoted exclusively to religious duties do 
not need a work certificate to obtain a legal visa in Spain. They are included in 
the Ordinary Social Security Scheme, under employee status, whenever they are 
paid for their services. The Islamic Communities assume the employer’s rights 
and duties. There is not, logically, any provision regarding secularized leaders or 
unemployment benefits. 

Islamic leaders, like any other religious minister, cannot be compelled to declare 
details of events revealed to them in their liturgical practice or when officiating 
at religious services or rendering spiritual support. Unlike other Agreements, 
however, the Islamic one extends this rule to the provisions on professional 
secrecy, in consonance with the functions of Islamic leaders. 

An issue regulated in the Agreement that, in fact, is not an issue any more, is the 
military service of Islamic leaders. Military service has become non-compulsory 
since the approval of the Agreement. In any event, if an Islamic leader were to be 


4 See A. Motilla, ‘La protección de los lugares de culto islamico’, in Los musulmanes 
en Espana. Libertad religiosa e identidad cultural, Madrid, 2004, p. 101. 
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compelled to fulfil any military duty, he would be assigned to missions compatible 
with his religious functions, if he requests it. 


Marriage 


Islamic family law is much wider than that which is recognized in the Spanish 
Agreement, and some items — like polygamy or repudiation — seem to be distant 
from the current Spanish law.’ It may, therefore, be understood that the regulation 
of marriage in the Agreement is only what Spanish law allows, not what Islamic 
marriage actually is. 

Civil validity of marriage administered in accordance with the religious 
ceremony established under Islamic law is acknowledged from the time the 
wedding is held if the parties thereto meet the legal capacity requirements 
established by the Civil Code. This is the same system which is in place for 
other non-Catholic religious denominations that have signed an agreement with 
the Government. There is only a difference in the formalities of marriage and its 
registration: the ability to marry must be proved either before the marriage or just 
before its registration. Some scholars see this as a roundabout way of avoiding the 
ban on polygamy, since Islamic marriage could be celebrated without proof that 
the partners are not already married,° but such polygamous marriages would never 
be in condition of being registered. 


Religious Assistance 


Religious assistance, as we understand it, appears somehow alien to Islamic 
tradition; it is unknown in Islamic countries, and the non-existence of proper 
Islamic religious ministers is a hurdle in its implementation. However, Islamic 
communities usually take advantage of the religious assistance provisions as a 
means of achieving a more visible presence in society. 

The Agreement regulates religious assistance in the Army, stating that military 
authorities must facilitate Muslims’ rights to receive Islamic spiritual support and 
to participate in Islamic religious services and rites, in particular collective prayer 
on Friday, subject to authorization from their superiors, who shall endeavour to 
make such assistance compatible with duty. If there is no mosque in the place 
where they are stationed, Muslims may be authorized to comply therewith in the 
closest mosque in the vicinity, service permitting. 


5 See A. Motilla and P. Lorenzo, Derecho de familia islámico. Los problemas de 
adaptación al Derecho espanol, Madrid, 2002; A. Motilla (ed.), El matrimonio islámico y 
su eficacia en el Derecho espanol, Córdoba, 2003. 

6 See J. Martinez-Torron, ‘Diez años después. Sugerencias sobre una posible 
revision de los Acuerdos de 1992 con las Federaciones evangélica, israelita e islámica’, in 
Acuerdos del Estado Espanol con confesiones religiosas minoritarias, Barcelona, 1996, 
pp. 113-14. 
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Religious assistance in penitentiaries was developed by means of a Royal 
Decree of 9 June 2006. The general rule governing religious assistance is free 
access to a religious minister when demanded, respecting the internal rules of the 
centre. The religious ministers will be named by the Islamic community, and they 
need the previous approval of the civil authority, who will grant it whenever the 
condition of the religious minister is certified, the minister has no criminal record, 
and there is no concern about security.’ 

Muslims — unlike Jews and Protestants — may ask for public funding to cover 
the expenses incurred to provide for the religious assistance in penitentiaries, 
according to their Agreement. After long negotiations, a protocol was signed on 
27 October 2007, where the Government agreed to provide for those expenses, 
whenever 10 or more prisoners of the same penitentiary ask for the assistance of 
an Islamic leader or imam. 

Finally, religious assistance in hospitals and other public institutions is also 
provided through free access to religious leaders named by the Islamic Commission. 
However, in these cases, there has not been any development of the provisions of 
the Agreement. 


Education 


The Spanish Constitution of 1978 recognizes parents’ right to ensure that their 
children receive a religious and moral formation in accordance with their own 
beliefs. Since then, several laws on education have been in force, all of them 
changing or modifying the educational system — including religious education in 
schools — but none has been put into effect without criticism. The truth is, however, 
that Evangelical, Jewish and Islamic education have not been the main focus of 
these laws, which, for the most part, refer religious education to the norms stated 
in the Agreements. 

Public-funded schools will provide for Islamic education when parents so 
demand. The contents of such education, proposed by the Islamic Commission, 
were set up in an Order of 11 January 1996. With regard to teachers, the Islamic 
Commission will prepare a list with the names of the candidates who can qualify 
as teachers of Islamic religion. The schools will inform the public authorities 
about the number of students that demand Islamic religious education. The Islamic 
Commission will then name the teachers who will impart the subject. Public 
powers will pay for the expenses of Islamic teachers if at least 10 students in the 
same school ask for Islamic religious education. 

According to Spanish law, religious denominations can create not only 
elementary and secondary schools, but also universities. However, the few Islamic 
schools that exist nowadays are recognized as foreign schools, and the only attempt 
to create a university was not successful. 


7 See a comment in M. Rodriguez Blanco, La libertad religiosa en centros 
penitenciarios, Madrid, 2008, p. 45. 
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Public Financing 


The Agreement with the Islamic Commission sets out a series of economic benefits 
that the Islamic communities will enjoy. However, more recent laws have taken 
these benefits further. Now, all religious denominations, including the Catholic 
Church, enjoy the same economic benefits and tax exemptions recognized for non- 
profit organizations. 

On the other hand, the Agreement does not mention direct financing at all. 
During negotiations the Islamic communities had proposed the adoption ofa system 
of budgetary funding similar to that of the Catholic Church, but this was rejected. 
Direct funding of the Catholic Church was considered a temporary system, part of 
a process that started from a situation of State funding of the Church and aimed 
ultimately at the achievement of a self-financing Church. By contrast, in the case 
of the Islamic faith, it would not make sense to plan for the adaptation of a non- 
existent system of financing. It was a question, rather, of fixing once and for all the 
nature of economic cooperation with the state. 

An unexpected change in direct financing took place in 2004, when the 
Government created a public foundation, Pluralismo y Convivencia. Its aim is 
the public funding of cultural, educational and social initiatives implemented by 
religious minorities with deep roots in Spain. Since the year 2005 it has been 
increasingly funding the projects and initiatives of Protestants, Jews and Muslims. 
Although worship activities cannot be funded, they are a small percentage of the 
whole operations of these denominations. Therefore the Islamic communities have 
a direct source of public funding, which, in 2007, meant a total amount of more 
than 1,060,000 euros. 


Festivities 


Spanish festivities are shaped according to a Christian pattern, i.e., Sunday as 
non-working day, Christmas and Easter holidays, and other festivities. The 
Constitutional Court, however, stated that, nowadays, these festivities have a 
secular nature, despite their religious origins. 

Some Muslim religious obligations — mainly Friday collective prayer, and 
finishing work an hour before sunset in Ramadan — as well as the celebration 
of Muslim religious festivities, often might not be fulfilled because of the 
coincidence of such duties with working hours. The Agreement states that 
members of those Islamic communities which belong to the Islamic Commission 
who wish to do so may request that their work cease at and for the time needed 
to fulfil these duties. The hours thus not worked must be made up, with no 
compensation whatsoever. But in both cases prior agreement must be reached 
between the parties concerned, as Spanish courts have stated in several cases 
referring to the issue. 
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Cultural, Historical and Artistic Heritage 


Despite the good will of the Spanish government and the Islamic communities to 
‘co-operate to conserve and further Islamic historic, artistic and cultural heritage 
in Spain’, things do not appear to be so easy. 

Islamic historical heritage in Spain was practically non-existent, due to Islamic 
history. The idea, therefore, of ‘conserving’ the heritage is not fully accurate. But, 
in fact, some problems have arisen from the intention of some Muslim groups to 
restore ancient Islamic buildings — now belonging to public institutions, or even 
to the Catholic Church — as places of worship. The most symbolic of those places 
is the mosque of Cordoba, now inside the Catholic Cathedral, and part of the 
National Heritage. Up to the present date there has not been any development 
regarding the provisions of the Agreement. 


Halal 


The provisions of the Agreement regarding halal include three major items: 
sacrificial slaughtering, the halal trademark, and halal nourishment in public 
institutions. However, article 14, which deals with this issue, is mainly a set of 
informative accounts, cross-references and, above all, a statement of subordination 
of these norms to the general law on those matters. 

The Islamic system of slaughter refuses the prior stunning of animals, which 
is required by animal protection laws. Both European and Spanish law state that 
provisions regarding the slaughtering of animals do not apply to religious slaughter 
performed observing the rituals of a religious denomination, if those provisions 
are in contradiction with the tenets of the denomination. 

The trademark ‘halal’ has been a controversial matter more in the juridical 
literature than in practice. The Agreement states that in order to protect the 
proper use of halal, ‘the Islamic Commission of Spain must apply for and obtain 
registration of the corresponding trademarks’. The trademark has been registered 
—and its benefits enjoyed — by a single Islamic community, called Junta Islamica 
de Espana. Scholars are divided about its legitimacy. Some of them consider 
the fact as wholly lawful, as far as the Agreement allows the CIE to register the 
trademark, but does not forbid others to obtain the registration as well. Others 
understand that communities, by themselves, cannot ask for the registration of the 
trademark; only the CIE is allowed to ask for it. Finally, other scholars understand 
that, if not actually outside the law, the registration may foster confusion, because 
of the statement that the ‘CIE has created the Halal Institute’, when, in fact, it is 
dependent only on a single community." 


8 See L. Ruano, ‘Derecho e Islam en España’, in Jus Canonicum, XLIII-86 (1993), 
p. 522; Z. Combalia, ‘Inmigracion y tutela de los derechos de libertad religiosa en 
Espana’, in Migraciones, Iglesia y Derecho, Navarra, 2003, p. 158; I. Jiménez-Aybar, 
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The last section of article 14 states that, where requested, attempts shall be 
made to adapt the food provided to interns in public centres or establishments to 
Islamic religious precepts and to mealtimes during the Ramadan fast. It is worth 
pointing out that the article refers to ‘attempts’, so it is not a compulsory order for 
public institutions. 


Unsettled Questions: Proposals for Implementation or Modification 


Spain shares most of the problems that all European countries have to deal with. 
From this point of view, a general statement would enable us to affirm that there 
are not insoluble matters in the ‘Muslim issue’, insofar as Muslims accept the 
principles of the democratic state.” However, the development of the Agreement 
is not only a juridical question. Politics play an important role in this task, and 
sometimes the slow moving or quick acceptance of a certain demand are not 
because of legal inconvenience, but due to political interest. 

Nevertheless, an almost unanimous opinion considers that there is a principal 
obstacle to the development of the Agreement: the lack of a unified structure 
of Islam in Spain. The Agreement itself was signed between the Government 
and an artificial Commission composed of two Federations that represented 
different leanings within Islam. In fact, the Commission has never functioned 
as an effective representative institution, and the Government does not have a 
legitimate recognized Islamic partner with which to solve the issues posed by the 
implementation of the Agreement. Attempts made to resolve this question have 
not been successful, and scant progress can be made while this problem remains 
unsolved. 

Other challenges include the recognition of some elements of the Islamic faith 
considered to be a breach of public order in Spain. The most notorious examples 
are polygamy and wearing the hijab in schools, but there are other questions as 
controversial as these, like the conversion from Islam to other faiths. Islam does 
not recognize this right, but it is a fundamental right in Spain, which cannot be 
denied to anybody. 

There are, nevertheless, other aspects that may be developed in a fuller or better 
way, focused on two main areas: firstly matters already mentioned which must 
be taken further, and secondly the means to do so. Regarding the latter, Islamic 
communities often demand some kind of accord to implement the provisions 
of the Agreement. However, the Final Provision of the Agreement states that 
the Government shall be authorized to dictate the necessary provisions for the 


‘La alimentación halal de los musulmanes en España: Aspectos jurídicos, económicos y 
sociales’, in Jus Canonicum, XLV 90 (2005), p. 631. 

9 Iagree with the general conclusion about Muslims in Europe in S. Ferrari, ‘Islam 
and the European System of Church-State Relations: A (False) Problem?’, in Derecho y 
Religion, I (2006), pp. 107-8. 
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development and implementation of the stipulations of this Agreement. Thus, 
although desirable, no prior accord is juridically needed to implement or develop 
the Agreement. 

Of course, new questions will come to the fore in public opinion in the future, 
which will demand juridical solution. Clearly, gradual ongoing development will 
ease the path for these new challenges. 
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Chapter 29 
Islam at the Threshold 


Andrea Pin 


Introduction 


The development of Islam—State relations across Europe and North America 
displays a double-sided process. Modern secularized societies seem to play a 
major role in shaping Islam, but European political and legal systems are also 
shaped by the pluralism in which they live, with Islam playing a notable part. 
This chapter briefly outlines the paths that some European countries have chosen 
to take in addressing Islam and then compares them with the path chosen by the 
United States. 


Tolerance and Freedom 


European States have created a very complex political and legal environment 
where, in line with their different cultures, law and religion are linked.! 

The shaping of Islam—State relations in each State has led to developments 
which have not necessarily diverged from consolidated legal traditions, but whose 
effects have sometimes been new or different from the spirit of the traditions 
themselves. Western Continental European approaches to Islam can probably be 
divided into two different models. 

The first approach may be seen as an attempt to prevent the Islamic presence 
from playing a strong role in society and politics. These efforts can be detected 
in different countries that follow different State—religion models. Three of 
these States that diverge in legal and religious policy but which attempt to 
prevent Islam from playing a role in the public sphere will be considered in 
this chapter. 


1 L. Bloss, ‘European Law of Religion — Organizational and Institutional Analysis 
of National Systems and their Implications for the Future European Integration Process’, 
Jean Monnet Working Paper 13 (2003); P. Weller, ““Human Rights’, “Religion” and the 
“Secular”: Variant Configurations of Religion(s), State(s) and Society(ies)’, in Religion and 
Human Rights 1 (2006), p. 17. 
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Bulgaria 


Although it belongs to Eastern Europe, Bulgaria deserves significant attention’ 
because it has joined the EU; because of its connections with Western Europe; and 
because its religious policy has been assessed by the European Court of Human 
Rights, which has repeatedly censored the country because of its attempts to 
control its Islamic community. 

Bulgaria understands the relationship between Church and State within the 
context of its long tradition of State—Islam relations. Under the influence of the 
ties that connected Muslim leaders to political institutions during the classical 
Muslim period, the contemporary leaders of Bulgaria have tried to control the 
life of the Muslim community in their society. They have often interfered with 
the selection of Muslim leaders and have even replaced them. The interventions 
of the State in the dynamics of the Muslim community seem to have arisen not 
only from the need to support a form of Islam that is held to be compatible with 
Bulgarian democracy: more specifically, these interventions should probably be 
seen as attempts to create an Islamic leadership in line with the programmes of 
the political leaders of the country. In the view of the European Court of Human 
Rights, the replacement of Muslim leaders has generally coincided with changes 
in the Bulgarian ruling majority at a political level. Thus, these interventions seem 
to have served at least two aims: preventing Islam from open conflicts with public 
institutions but also turning it into a religious branch of official Bulgarian policy. 

The Court heavily censored Bulgaria’s attitude towards Islam and criticized its 
attempts to bestow a unified leadership on the Muslim community by supporting 
some leaders rather than others. In the Court’s opinion, the State has the role of 
maintaining peaceful pluralism rather than producing religious monopolies. In doing 
this, the Court reaffirmed the ‘religious’ boundaries of political institutions.* 


Belgium 


The Belgian experiment is particularly interesting because it has involved major 
efforts to provide national Islam with a unified leadership.‘ The political institutions 


2 J. Peteva, ‘Chiesa e Stato in Bulgaria’, in S. Ferrari, W. Cole Durham, Jr. and E.A. 
Sewell (eds), Diritto e religione nell’Europa post-comunista, Bologna, 2004; G. Cimbalo, 
L'esperienza dell’Islam dell’Est Europa come contributo a una regolamentazione 
condivisa della libertà religiosa in Italia, www.statoechiese.it; J. Broun, ‘Bulgaria’s 
Muslim Communities: Rehabilitation and Recovery’, in Religion, State and Society 35 
(2007), p. 105. 

3 Hasan and Caush v. Bulgaria, c. 30985/96; Supreme Holy Council of the Muslim 
Community v. Bulgaria, c. 39023/97. 

4 Among many, R. Torfs, ‘State and Church in Belgium’, in G. Robbers (ed.), State 
and Church in the European Union, 2nd edn, Baden-Baden, 2005; M.C. Foblets and A. 
Overbeeke, ‘State Intervention in the Institutionalisation of Islam in Belgium’, in W.A.R. 
Shadid and P.S. Van Koningsveld (eds), Religious Freedom and the Neutrality of the State: 
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have displayed a democratic approach in engaging in consultations with the 
Muslim community, with the goal of creating an official Islamic Committee, but 
they also have revealed their fears by excluding extremists. Later, when the Islamic 
Committee became bogged down because of internal conflicts, Belgian political 
institutions became deeply involved in religious questions once again. 

The government was strongly criticized because it intervened in the life of 
the Muslim community in a substantial way. The Court d’arbitrage upheld the 
legality of these political interventions because it considered them exceptional 
measures which were compatible with an exceptional situation, and were even 
necessary, given the non-hierarchical structure of Islam.° 

One can understand the Bulgarian and Belgian efforts to provide the Muslim 
community with a unified leadership and even to manipulate it in order to make 
it compatible with an open secularized society. Olivier Roy has stressed that in 
the modern Islamic world these efforts are common and that freeing Islam from 
State control could have pernicious effects on Islam and the whole society. As 
an example, he notes that Afghanistan and Pakistan are among those countries 
that did not give any shape to national Islam in a broad sense.° But the limited 
appeal of the national Islamic committees for Muslims living in Bulgaria and 
Belgium also needs to be considered. Belgian Muslims have felt a certain 
frustration at feeling manipulated by the State. Indeed, political efforts have led 
to a national Islam that seems to be more representative to the State than it is to 
the Muslims themselves. 


France 


The notorious French /aicité has displayed a fluctuating approach.’ Most scholars 
agree that it has developed in its attitude to Islam from being hostile in character 
to being more open. What is of central importance now is whether a more hostile 
approach is returning, as suggested by the notorious ban on the Muslim veil. 

One can probably argue that this return to the old secularism owes much to 
the present situation: a hostile State is responding to a seemingly hostile religion. 
The French State appears to be pursuing the goal of limiting the social and cultural 
impact of the public presence of Islam. 


The Position of Islam in The European Union, Leuven and Paris, 2002; L. Voyé and K. 
Dobbelaere, ‘La gestion publique de la diversité religieuse en Belgique. Pluralisme religieux 
et pratiques d’accomodement’, in P. Coté and J. Gunn (eds), La nouvelle question religieuse. 
Régulation ou ingérence d’Etat?, Brussels, 2006; M. Cavino, ‘Gli organi rappresentativi 
del culto islamico in Belgio: uno strappo al principio di neutralita dello Stato’, in Diritto 
pubblico comparato ed europeo, 4 (2005), p. 1712. 

5 Judg. 14/05, 28 September 2005. 

6 O. Roy, L’islam mondialisé, Paris, 2002, p. 46. 
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Quaderni di Diritto e Politica Ecclesiastica 1 (2005), p. 125. 


362 Law and Religion in the 21st Century 


It is notable that France has even considered and pursued the hypothesis of 
creating a semi-official board of Islamic experts and representatives.* In spite of 
its long history of separation between Church and State, the French government 
created the Conseil Français du Culte Musulman in order to provide political 
institutions with a representative and reliable mouthpiece for Muslims.’ This 
approach seems to be very important, in two senses. First, it shows that when a 
religion is in the public domain, the State feels compelled to move forward and to 
interact with that religion, even facilitating the creation of a representative body. 
Second, if religion plays a public role, even a secular State may prefer to negotiate 
policies with, rather than ignore, religious communities. 

The confrontation between the State and religion seems to involve a dual 
response from the State. On the one hand, it seems willing to give a voice to 
Muslims. But when we come to more sensitive areas such as education, the 
approach is different. The need to limit the role of religion becomes stronger, 
as the ban of the veil eloquently demonstrated. But French institutions have 
gone further. They issued some important documents in order to elucidate the 
new French approach to religion. The Charte de la laïcité stressed the need to 
reaffirm the centrality of secularism and the values of a democratic, tolerant 
society in schools, relegating other moral values to a secondary role.'° Thus, the 
more religion asks for a public and political audience, the more France recalls the 
political and civic value of secularism that it sees as being strongly bound up with 
the essence of democracy. 

Charters like the French one seem to reflect the opinion that immigrants and 
new cultures must be placed within a neutral democratic framework. This should 
be the same for everyone: spiritually binding on all cultures, and even consciences 
as well. This sort of deontological code seeks to reaffirm civic values in the context 
of a new cultural and religious environment. 


Freedom: Equality Rules 


Spain was able to cope with the legacy of Franco without violent uprising. This 
‘peaceful’ achievement of democracy led to a positive view of religious minorities. 
The reform in Spanish Church-State relations took the shape of a new pact with 
the Catholic Church," as well as a long series of negotiations with other religions, 


8 B. Basdevant-Gaudemet, ‘Islam in France’, in R.B.-P. Aluffi and G. Zincone (eds), 
The Legal Treatment of Islamic Minorities in Europe, Leuven, 2004, p. 66. 

9 A. Boubekeur, Des autorités religieuses d’Etat? Le cas du Conseil Français du 
Culte Musulman, http:77chs.univ-paris1 .fr/collo/julian.htm. 

10 See the Report of the Haute Conseil a l’integration, 29 January 2007, p. 126, 
which seems to separate civic values from moral values. 

11 D. Llamazares Fernandez, Los Acuerdos del Estado Espanol con la Santa Sede, 
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on the basis of a new law on religious freedom.'? However, both the law and the 
agreements with other religions may be criticized. 

The first criticism regards the general law: it has had the merit of opening the 
door to a new policy of agreements, but in reality it is little more than a vacuum. 
It says very little about religious needs and leaves almost all substantive questions 
to the agreements themselves. 

This pushed the main religions towards concluding agreements in order 
to achieve a more complete degree of religious freedom. Jews, Evangelicals 
and Muslims signed separate agreements, thereby formally complying with the 
provisions of the Constitution. But with regard to the content and the policy of 
these pacts, the results are open to debate. 

These agreements can be criticized because they are virtually identical. The 
political institutions required the same agreement to be signed by all the religious 
faiths, without taking into account the differences between them. They subscribed 
to a prét-a-porter pact, rather than a hand-made one tailored to specificities. 

Notwithstanding the standard format of the pacts, the path to an agreement 
was very hard for Muslims. The State laid down that the creation of a single 
organization was a prerequisite and this led to many misunderstandings and 
vetoes on the part of the different Islamic communities. In turn, this slowed 
down the achievement of an agreement and, after signing, made its application 
more difficult. 

Difficulties for Islamic groups in coalescing around a single organization can 
be explained by recalling both the deep divisions within the Islamic community 
and the pressure of the State to conclude the agreement. Some components of 
the community were probably not ready to conclude an agreement but the State 
compelled them to do so. 

The State pressure on the Islamic community has an explanation: having the 
three agreements signed at the same time would have demonstrated an equal 
approach to all the religions of Spain. Democracy needed to legitimize itself 
through a policy of recognition based on equality. This attitude seems to explain 
the three agreements, the efforts to make Islamic groups sign the pact, and the 
superficial content of the agreements themselves. 

The main evidence of the Spanish democratic State’s rupture with the idea of a 
State religion familiar to the era of Spanish dictatorship was found in the approach 
to Islam. Addressing the Islamic community meant that the old Catholic—Islamic 
conflict was over, centuries after the Muslim regime in Spain and the Christian 
Reconquista. This helps to explain an important decision: the signing of the three 
agreements at the same time, namely the year 1992, five centuries after the defeat 
of Muslim rule in Spain. The pact with the Muslims on the anniversary of their 


12 See, e.g., A. Motilla, “Religious Pluralism in Spain: Striking the Balance Between 
Religious Freedom and Constitutional Rights’, in Brigham Young University Law Review 
2 (2004), p. 575; V. Reyna and M.A.F. Ballesta (eds), Acuerdos del Estado español con 
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defeat was an appropriate end to the old conception of relations between Muslims 
and Christians. It sounded like peace, mostly on the Christian side. 

In order to heal the painful memory of the past, the Spanish State also engaged 
in a rather surprising interpretation of the notorio arraigo, one of the preliminary 
conditions that any religion has to fulfil to negotiate a pact with the State. According 
to this, only religions with an enduring presence in Hispanic history and culture can 
sign an agreement with the State. Nevertheless, this can hardly be said for all the 
religions that concluded a pact. In fact, Spain has little familiarity with Protestantism 
and although one can find very deep Islamic and Jewish roots in Spanish history, 
they date back to the fifteenth century and were broken in a violent way. 

To summarize Spanish religious policy, it may be said that it focused more on 
equality than on the needs of any single religion. And as regards Islam, Spanish 
institutions tried to put the past behind them and begin a new kind of relationship. 

Thus, two main factors played a major role in Spain: an identical agreement for 
all the religious groups, with attention focused on the past rather than on the future. 
The new freedom for Muslims became a tool by which the modern democratic 
State found its legitimization. Although the new regime of liberty for Muslims 
should not be undervalued, the main achievement is probably to be found in the 
principle of equality espoused by the State. 


European Man 


Religious policy traditionally remains within national prerogatives. Nevertheless, 
the EU and other European institutions are becoming increasingly important in 
this field, mostly from a cultural point of view. They should thus be mentioned. 

One may focus on the most recent authoritative document in this field that 
seems to support the French and Spanish models of coexistence. The White Book 
on the Intercultural Dialogue, which was issued by the Council of Europe (May 
2008, Strasbourg), promotes an approach that is based on a framework of neutrality 
wherein different cultures can play their own specific role. 

This White Book, whose primary aim seems to be to prevent social and cultural 
conflicts, focuses on a set of universal values: tolerance, equality, dignity and 
democracy. There are at least two important elements that explain this publication. 
On one hand, these values represent in a literal sense central moral pillars of 
intercultural dialogue. This means that all the different cultures need to agree on 
some neutral common values, which play such a role precisely because they are 
external to all cultures." 

A second and interesting point can be found in the brief note which declares 
that religions can enrich such dialogue.'* This might sound bizarre since religions 
are probably the richest source of culture. Nevertheless, religions stand at the 


13 P. 3.4.2. of the White Book. 
14 P.3.5. of the White Book. 
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periphery of this dialogue and may even be absent. At its centre one can probably 
find universal moral values themselves. Such an interpretation of intercultural 
relations seems to forget that dialogue is made specifically by, and because of, 
cultural and religious difference and not by neutral values. The latter may be seen 
as the precondition for dialogue and not as the reason for it. 

The White Book seems very familiar with the idea of civil society that is 
promoted in France and Belgium. A wide, open and neutral environment is seen 
as the precondition for reciprocal relations between cultures and religions. This 
approach might be consistent with the European constitutional tradition but it is 
not necessarily the best way by which Islam is integrated into European societies. 
Indeed, there is a long history of Islamic diffidence towards European constitutional 
values such as constitutional patriotism, secularization and the separation of 
religion and State. These values were often conceived and developed in an anti- 
religious fashion and thus many Muslims do not feel very comfortable with them. 
The White Book promotes social cohesion independently of cultural and religious 
affiliations. This might be hard to accept for Muslims who in the main come from 
Islamic countries where Islam permeates society: universal values are generally 
cultivated within religion and not outside it. 


A Country of Minorities: The United States of America 


Diverging from the approach of the White Book, the United States has usually 
accepted substantial religious influence on politics and institutions. The religious 
presence in society derives both from the ancient roots of the United States 
and from a very open interpretation of the first amendment to the American 
Constitution.’ 

The relations between the United States and Islam have been contaminated by 
the American policy towards the Middle East and by terrorism and consequent 
countermeasures. Nevertheless, the critical aspect of the policy of the United 
States can be seen more in its decisions regarding war or the treatment of prisoners 
than in significant obstruction as regards an Islamic presence in the country. 

Increasing Islamophobia should not be underestimated. But in US society 
one cannot see significant measures against Muslims as a whole (some scholars 
say that the greatest American prejudice is towards Hispanic rather than Muslim 
immigration).'° On the contrary: it is possible to observe an institutional openness 


15 It is impossible to describe the debate. It could be helpful to see, at least, N. 
Feldman, ‘The Intellectual Origins of the Establishment Clause’, in New York University 
Law Review, 77 (2002), p. 346; P. Hamburger, Separation of Church and State, Cambridge 
and London, 2002; P.K. Rofes, The Religion Guarantees: A Reference Guide to the United 
States Constitution, Westport, 2005. 

16 See, for example, J. Gunn, ‘Intervention’, in Quaderni di Diritto e Politica 
Ecclesiastica 2 (2008), p. 383. 
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to Islam. Keith Ellison, the first Muslim congressman, was allowed to swear on the 
Koran rather than the Bible. 

The political environment has been opened up to Muslims in another perhaps 
more impressive way. After 9/11 President Bush invited Muslim leaders to join 
Christian and Jewish leaders at public ceremonies to commemorate the suicide 
attacks and to affirm the need for a united response to terrorism.'’ One might think 
that this was a calculated political move but it remains a fact that the contemporary 
version of e pluribus unum includes Muslims. 

The Muslim community is called to participate in society and in its political 
and institutional expressions as well.’ Although this attitude very much derives 
from US foreign and internal policy, it is remarkable that the response to it is 
promoting the participation of religion in public life rather than preventing it. 

Such a policy is consistent with the classic idea of the United States as a nation 
of religious freedom. But the role of its constitutional tradition as a whole should 
not be underestimated. The place of religion in public life is not just accepted: 
religion plays a major part in civic education. The construction of US public life 
was largely shaped by Protestant Christianity. This sometimes intolerant tradition 
was enlarged and thus could include Catholics, Jews and other religious minorities. 
The very history of the American Constitution suggests that religion lies deeply 
embedded inside US institutions and influences policy." 

Indeed, some scholars speak of ethical monotheism as constituting the very 
basis of American social and political life. The country is said to be based on 
a collective belief in God as creator, ruler and judge.” In fact, in contemporary 
US debate the main conflict is not between the old Christian heritage and the 
new religious minorities but between historic American monotheism and a more 
secular, European-style philosophy”! 

At the other side of the spectrum religious conflicts have a different impact 
on public life.” This can be seen in the past as well. It is interesting that the 
end of religious intolerance towards Jews and Catholics did not make them 
melt into the Protestant majority. On the contrary, they became active groups in 
institutions and society. Democrats and Republicans have vied for their votes 
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and, more importantly, Catholics and Jews have gained a visible role in American 
democracy through several appointments to the Supreme Court. US Presidents 
started appointing Catholics and Jews to the Court in order to win votes. But the 
nominees were later understood as occupying Catholic and Jewish seats and they 
thus had to be replaced by Catholics and Jews.” 

If one applies this scheme to the Islamic community in the United States, it is 
possible that in the future Democrats and Republicans will ask for the Islamic vote, 
and, in turn, that Muslims will obtain seats in courts, even in the Supreme Court. 

If this analysis is correct, the integration of Muslims in the United States will 
not lead to them becoming assimilated and losing their separate identity. Muslims 
could be integrated into American society without having to decide between their 
Islamic and democratic loyalties or establishing different levels of importance for 
democratic and religious values.** Being Muslim seems to help being American. 


Conclusion: The Social Contract versus a Plural Monotheism? 


After this short review of the different approaches to Islam, some concluding 
remarks may be offered. First, European States maintain very different approaches 
because of the huge differences that exist between them as regards State—Religion 
relations. There is, for example, egalitarian Spain, neutral France, or Bulgaria and 
Belgium, with their more intrusive approach to Islam. But one can also observe 
that these very different approaches tend to converge in some form of religious 
control. Even France has inclined towards such an approach to a certain extent. 

Second, Continental Europe seems to prefer a catalogue of civic virtues that are 
compiled according to a neutral secular approach. A neutral sensibility is thus said 
to be needed in order to permit intercultural dialogue and social life. In contrast, 
the United States seems to cultivate connections between religious affiliations and 
shared life in society. This trend is very typical of the American constitutional 
tradition. This is what Tocqueville probably intended when he said that Americans 
feel that religion is required to moralize democracies. 

In brief, the United States tends to stimulate dynamics between religions, 
while Continental Europe seems to reiterate the ideal of a social contract. It is 
remarkable that some contracts have been signed: Muslim communities, for 
example in Italy, have increasingly underwritten Charters of Values in order to 
legitimize themselves in the public domain. This is as interesting as the fact that 
the Charters have been signed collectively. It seems that we are moving beyond 
the classic individual conception of the social contract. 


23 See S. Goldman, ‘The Politics of Appointing Catholics to Federal Courts’, in 
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Chapter 30 
Conclusion 


Silvio Ferrari 


I would like to start my contribution by telling you about an episode which took 
place in Milan in November 2009. Like other European cities, a demonstration 
was held in Milan against the Israeli military intervention in Gaza: a few thousand 
demonstrators, mainly Arabs, marched through the streets, shouting slogans 
against Israel and the United States and burning a few flags of these countries. At 
the end of the procession, the demonstrators met up in the square in front of the 
Cathedral where they knelt down facing Mecca and prayed: for a short while the 
square where the most important Catholic Church in Milan stands was turned into 
a great open-air mosque. A few days later the Home Affairs Minister announced 
the issuance of a directive aimed at preventing a repeat of these events. 

As it was easy to foresee, this event aroused a great deal of controversy. It 
concerned two principal issues: the fact that a political protest demonstration 
concluded with a prayer and the fact that a symbolic place of Catholicism was 
transformed (albeit briefly) into the place of worship of another religion. These 
two facts seem to me to be emblematic of two new dimensions that characterize the 
religious phenomenon in contemporary society: the increased presence of religion 
in the public space on the one hand and, on the other, the plurality of religions 
that have settled in regions of the world which were traditionally inhabited by 
only one. The third fact, the prohibition announced by the Home Affairs Minister, 
testifies to the embarrassment that is felt in many parts of Europe when dealing 
with these new expressions of religious faith. 

These three facts define the perimeter within which most of the contemporary 
public debate takes place on the relationship between law and religion. The 
separation between religion and politics was a fundamental element for the 
building of modernity and the renewed connection between these two elements 
is interpreted as a return to the past, or a leap forward towards an uncertain post- 
modernity, or even as the signal that — for the first time after five centuries — a 
non-Western and above all non-European form of modernity is taking shape.' 


1 Cf. S.N. Eisenstadt, ‘The Transformations of the Religious Dimension and the 
Crystallization of New Civilizational Visions and Relations’, in G. Motzkin and Y. Fischer 
(eds), Religion and Democracy in Contemporary Europe, London, 2008, p. 30. An early 
manifestation of this trend could be recognised in the debate on ‘Asian values’ which 
continued from the 1990s (on which cf. J. Cauquelin, P. Lim and B. Mayer-K6nig (eds), 
Asian Values. Encounters with Diversity, Richmond, 2000). 
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The growth of religious pluralism (the second of the facts evoked by the Milan 
demonstration) is to a large extent the product of immigration? and it intermingles 
and often overlaps with an ethnic and cultural plurality. This overlap charges the 
religious manifestations with different and complex meanings, as is well indicated 
by the question of religious symbols: the simple fact of wearing a symbol of one’s 
religion — a veil, a cross, a turban — is perceived as an expression of antagonism 
founded on the difference of sex, culture, ethnic group, political militancy. The 
difference in religion thus becomes a component of broader conflicts, providing 
a strong justification to ideals and interests which, without the reference to God’s 
will, would not have the same mobilizing capacity.’ The policy of prohibition 
that the European countries are tempted to follow — prohibition to wear religious 
symbols to school or that of holding religious demonstrations in some public 
places — indicates the incapacity of including the plurality of the religions and their 
presence in the public space in a social project that respects the rules of freedom 
and democracy. 

In this situation it is perfectly normal for Europeans to look around. They 
want to understand how the experience of other continents and other countries, 
which have a long and rich tradition of plurality and public presence of religions, 
can provide useful hints for renewing legal categories and instruments that have 
become inadequate. But the panorama we see beyond the borders of Europe is not 
a reassuring one. The new public importance of religions has not in effect created 
a more peaceful world and it has not facilitated the resolution of conflicts, neither 
at the international level nor within the borders of each State. There is no doubt 
that many of the conflicts of recent decades depend on the end of the international 
bipolar system: it is easy to observe, however, that the religions have not been 
able to play a pacifying role either in the Balkan wars or in the Israeli—Palestinian 
conflict, or in those that emerged in some Asian and African countries. Indeed, in 
many cases they worked as catalysers of the most radical pressures, reducing the 
room for mediation and negotiation by politics and diplomacy.* 

The first people to be answerable for this state of affairs are — and I say this 
with regret and a sense of joint responsibility — the men of religion, who have not 
been able to make good use of the new authority at their disposal. The ecumenical 
dialogue among the religions has not progressed, the awareness that to affirm 
the truth of one religion does not deny the liberty to follow another has hardly 
increased, the efforts to outline a common ethic among different religions has 


2 The debate on the religious diasporas is very lively nowadays. For an overview, cf. 
S. Vertovec, ‘Religion and Diaspora’, in P. Antes, A.W. Geertz and R. Warne (eds), New 
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3 Cf. L.R. Kurtz, Gods in the Global Village: The World's Religions in Sociological 
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4 Cf. M. Juergensmeyer, Global Rebellion: Religious Challenges to the Secular State, 
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not had much success: the sluggishness and at times the steps backwards of the 
theological reflection on these fundamental junctions have left the religions at the 
mercy of the forces that intend to exploit their influence for political, economic, 
mass media or other purposes. 

There is, however, a second responsibility that is characteristic of men of 
science, namely ourselves. Our models of analysis and governance appear to be 
inadequate and they are not able to interpret or, even less, direct the transformations 
that are taking place before our eyes. In particular the traditional mechanisms of 
regulation of the relations between the State and religions have become obsolete. 
Everywhere in Europe, the States that draw their inspiration from secularism and 
Church-State separation encounter increasing difficulties in regulating the public 
presence of religious groups; those characterized by religious models — from the 
State Church to dominant religion — have difficulty in governing the plurality of 
religions present in their territory. 

The points where the inadequacy of the interpretative models is most clearly 
shown can be indicated by resorting to three antinomies. 

The first contrasts citizenship and belonging.® In the conception that sustains 
the national State, citizenship is not just a question of rights and duties but also 
— and perhaps first of all — the product of founding myths, of common narratives, 
of shared values that make the citizen the member of a community. This concept 
of citizenship is put to the test by the great migratory movements that permanently 
introduce into a country groups of people with different cultures, traditions 
and lifestyles from those of the autochthonous community. A difference of this 
importance is perceived as a threat to social cohesion and it therefore raises a 
question: to become a citizen is it enough to respect the laws or is it necessary 
to share the values? Does being a good citizen mean not to commit crimes, or to 
recognize oneself in the country’s history, develop a sense of belonging and of 
solidarity? And if the answer lies in the latter direction, how is it possible to create 
a national identity that is not born from the ashes of particular memberships but 
which includes them and is able to utilize them as material for the building of a 
common home? A reflection on the experience of countries capable of forging a 
nation from a series of immigrations — the United States for example,’ but not only 
them — and also on the price that this operation has demanded may provide some 
answers to these questions. 


5 Cf. S. Ferrari, ‘State Regulation of Religion in the European Democracies: The 
Decline of the Old Pattern’, in G. Motzkin and Y. Fischer (eds), Religion and Democracy, 
pp. 103-12. 
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The second antinomy regards the dialectics between territorial law and personal 
law. The hegemony of territorial law, which originated in Europe but which was 
exported to many parts of the world, is undermined from many sides and the 
religions have played the role of protagonist in this weakening: religious laws 
are in fact personal laws and, in recent years, the great religions have accentuated 
their character of transnational subjects, able to claim respect for their norms 
within different States. But various scholars have warned that broadening the area 
of personal rights means relinquishing conquests that have been achieved with 
great difficulty: first of all, the equality of citizens’ rights and duties, regardless 
of their religious faith or group membership. Indeed personal laws have an ethnic 
or religious foundation: they are in other words a system of rights and duties on a 
community basis. This raises the question, highlighted by the Canadian and British 
experiences, of protecting the choices of individuals who belong to a community 
but who reject its laws. Useful cues for thought can be offered by the experience 
of countries like India,* the Lebanon and Israel, where territorial law and personal 
law co-exist through a material or functional distinction. 

The last antinomy touches on the relations between public and private. In 
many countries a redefinition of the boundaries that separate these two areas is 
under way, which has been provoked by the crisis of the welfare State and by the 
limitation of its capacity of intervention.’ This crisis has not simply resolved itself 
in an expansion of the private area” but also in the development of a public area 
which is not exclusive of the State. In Europe this process has clearly emerged in 
the field of the school: the old contraposition between State schools and private 
schools (which are often of religious orientation) lost much of its importance and 
its place has been taken by an educational system that is integrated and supported 
by the State, in which both the former and the latter schools may be found." In this 
way the public space has been transformed: the principal cornerstone is no more 
that of neutrality (which, at least in theory, marginalized the religions) but that 
of pluralistic impartiality. Access to the public area thus defined is not, however, 


8 Werner Menski, referring to India, maintains that Hindu law, Islamic law and 
other legal systems are able to not only ‘co-exist within a national legal regime’ but also 
‘contribute to a culture-specific, composite national identity unique to a particular country’ 
(W. Menski, ‘Beyond Europe’, in E. Örücü and D. Nelken (eds), Comparative Law. A 
Handbook, Oxford, 2007, p. 190). 

9 The link between this crisis and the decline of a State-centric conception of what is 
public is underlined by L. Diotallevi, ‘Church-State Relations in Europe and the Crisis of 
the “European Social Model”’, in G. Motzkin and Y. Fisher (eds), Religion and Democracy, 
pp. 125-39. 

10 Clearly visible in the fact of entrusting to private subjects tasks that were 
traditionally the State’s preserve (such as the management of prisons or security services). 

11 Cf. A. Ferrari, ‘Religious Education in a Globalized Europe’, in G. Motzkin and Y. 
Fisher (eds), Religion and Democracy, p. 115. But an analogous process can be encountered 
in other sectors: cf. R.B. Saltman, ‘Melting Public-Private Boundaries in European Health 
Systems’, in European Journal of Public Health, 13, 1 (March 2003), pp. 24-9. 
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always smooth and, in many cases, the historical religions have taken on the role 
of gatekeepers, limiting the possibility for other religious subjects to enter the 
area of public recognition and support. The public space, no longer barred to the 
religions, therefore runs the risk of being dominated by just some of them. 

The incapacity to synthesize and harmonize the terms of these antinomies 
(citizenship and belonging, territorial and personal law, public and private 
relations) is a signal of the difficulties that lawyers encounter in providing order 
and direction to the new, dominant role of religions. 

The work of lawyers is necessarily set in a broader cultural context and is 
influenced by its prevailing trends. The first of these is characterized by the growing 
identification between religion and culture or, to be precise, between one religion 
and one culture. This is a phenomenon that is particularly evident in Western 
Europe: the immigration of Muslim populations coming from Africa or Asia has 
led a significant part of the political class and public opinion of the Old Continent 
to vigorously claim the connections between European culture and Christianity or 
between single national cultures — such as that of Italy — and single declinations of 
the Christian religion — Roman Catholicism." In Germany a term has been coined 
— Leitkultur, guiding culture — to define this link: in the Leitkultur of a country the 
language, the religion, the history combine to form a nucleus of central values that 
every newcomer is expected to learn, respect and — as far as possible — share.” 
In these positions some themes of the romantic culture’? may be perceived, and 
it is not therefore surprising that the law is conceived as the expression of the 
spirit of a people: the role of the jurist becomes that of interpreting this Volksgeist 
and translating it into rules. But at this point another unsettling question arises. 
An immigrant can learn the language of the country he lives in, he can study its 
history, and after a few generations he can feel also a part of it: but, to share the 
Leitkultur fully does he also have to convert to the dominant religion or at least 
transform his religion on the model of the latter? If religion is an important part 
of the Leitkultur, how can a Muslim or a Hindu really feel German, or Italian, or 
indeed European? 

This first orientation is contrasted by another, which hinges on the universal 
character of human rights that are due in equal measure to every individual 
irrespective of the social, ethnic, political or religious community to which he 
belongs. The culture of human rights is the element that has contributed the 
most to ensuring the respect of religious freedom and other fundamental rights 
of the human being: but also this culture has its moments of disorientation. Its 


12 Cf. M. Pera, Perchè dobbiamo dirci cristiani. Il liberalismo, l'Europa, l'etica, 
Milan, 2008. 

13 Cf. L. Hölscher, ‘Civil Religion and Secular Religion’, in G. Motzkin and Y. Fisher 
(eds), Religion and Democracy, p. 56. In other countries, to express the same concept, the 
notion of civil religion has been used. 

14 The analogy between the current debate and that which took place following the 
French Revolution is underlined by Eisenstadt in his work cited above at note 1, pp. 30-31. 
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supporters correctly affirm that the fundamental rights are inherent to human 
nature. But this statement is sometimes utilized to impose a uniform law which 
is planned from above, whose application is prevalently entrusted to States and 
international organizations: in this perspective there is a great danger of reducing 
the particular cultures and legal systems to obstacles to the realization of human 
rights and of losing the awareness that the achievement of these rights necessarily 
passes through the participation of the local communities.'° Without a significant 
correction in direction on these points, the issue of human rights risks appearing 
an elitist and intellectual argument, insufficient for warming citizens’ hearts and 
unable to provide the framework for containing the rather hot-tempered instincts 
of the culture of identity. 

From these outlines there emerges the need to harmonize the strong nucleus of 
these two trends, without taking it to dangerous extremes. It would be presumptuous 
of me to propose a synthesis. I shall therefore limit myself to drawing attention to 
the reflections of a lawyer who is little known outside the borders of his country 
— Robert Cover. This choice is not a random one. First of all, Cover was American 
and the legal tradition of his country seems better equipped than Europe’s for 
interpreting the return of religion to the public scene; second, Cover had a profound 
knowledge of the Jewish culture and he could therefore combine the modernity of 
American constitutionalism with the wisdom of one of the most ancient religious 
and legal systems in the world. 

Cover’s thesis is based on the distinction — in which one can sense the influence 
of his reading of Jewish texts — between what creates and what conserves the world. 
According to Cover any person lives in a normative universe that he defines as ‘a 
world of right and wrong, of lawful and unlawful, of valid and void’.'® Religious 
communities are a good example of these normative worlds: they are the places 
where new legal meanings are created through the personal commitment of the 
community members, who apply their will to transform the ‘extant state of affairs’ 
according to their ‘visions of alternative futures’.'’ It is not an eschatological 
or utopian appeal: Cover underlines that pointing at the future is not enough to 
generate commitment, belonging and solidarity if there is no conscious effort to 
build a bridge linking today’s reality and this alternative future. The responsibility 
of these normative communities to take on the present world, which is made of 
a plurality of competing universes, includes the acceptance of some fundamental 
rules that make a peaceful co-existence possible. 


15 If, in the culture of identity, the historical and romantic influences were easy to 
find, in that of human rights those of the Enlightenment are similarly clear and one is 
reminded of Savigny’s opponent, Anton Friedrich Thibaut, and his defence of the uniform 
law guaranteed by the civil codifications of the early 1800s, to which in some way the 
declarations and conventions on human rights could be likened. On the debate between 
Savigny and Thibaut cf. K. Zweigert and H. Kötz, An Introduction to Comparative Law, 
Oxford, 1998, pp. 135-6. 

16 ‘Nomos and Narrative’, in Harvard Law Review, 97 (1983), p. 4. 

17 ‘Nomos and Narrative’, p. 9. 
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The co-existence of different legal worlds requires a system-maintaining force, 
which Cover identifies in the ‘universalist virtues’ of liberalism, embodied in the 
modern State: without them these legal worlds ‘would be unstable and sectarian 
in their social organization, dissociative and incoherent in their discourse, wary 
and violent in their interactions’.'* In other words, normative communities cannot 
flourish without the State legal framework, which permits the birth and development 
of the normative universes in which new legal meanings take shape. 

So far it is an attractive argument, which is able to hold and organize 
contemporary legal pluralism, but it is not a particularly new or innovative 
one. What is interesting is the idea of law underlying these distinctions. Cover 
describes ‘the law as a bridge between reality and a possible alternative world’. 
Consequently law is not identified either with the ‘extant state of affairs’ nor 
‘with a particular vision of the future’: law ‘is the bridge that joins the two 
banks’, keeping them connected but separate. In other words, the role of the jurist 
is not that of indicating the future world (this is the task of the prophet), nor 
that of defending the present world, but that of building the bridges that allow 
each normative universe to translate its vision into a sustainable and responsible 
project. The different social realities able to produce legal meanings have to 
make themselves responsible for translating their conception of the world into 
legal forms that maintain contact with the world which they wish to transform. 
This call for responsibility towards society as a whole that is incumbent on the 
various social subjects indicates a direction in which the various philosophies of 
the world, and their legal projections, can try to meet. 


18 ‘Nomos and Narrative’, p. 16. 
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